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ABSTRACT 
 

This study is primarily devoted to explore and analyze the state of necessity as to rationalize host States’ regulatory measures. 
Various tribunals and scholars have accepted that the host States could enjoy their sovereign rights in order to enhance socio-
economic condition, protect environment and protect essential interest of State during state of emergency/economic crisis 
through adopting various regulatory measures. At the same time host States are under compulsion to fulfill their contractual 
commitments and guarantees made explicitly or implicitly, which were given at the entry of investment through its legal 
framework. Legitimate expectations of the investors are mainly based on these undertakings and it is strongly believed that these 
commitments should create stable legal and business environment without interrupting changes in government policies later.  On 
the other hand, the future is uncertain and therefore, government should adjust or alter or enact laws pertaining to economic 
development. This situation makes unpleasant environment among investors and may lead to an adverse ending.  Consequently, 
host States have one of the most available justifications of measures taken by them to prove utmost importance to the particular 
situation.   Thus, this paper will first attempt to trace the roots of the defense of state of necessity under several jurisprudence 
including customary international laws and bilateral treaties, and how it could be superseded the concept of legitimate 
expectations of the investors which were protected by investment treaty. In addition, this research also endeavors to analyze how 
courts/tribunals could construe state of necessity to protect States’ unavoidable situation. 
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INTRODUCTION 
 
Investment treaties/contracts are formed mainly based on mutual agreed terms between investor and the host State with special 
reference to protection of alien property and measures that host government takes in the emergency situations. These two 
different views contradict when they operate at the same time. Thus, regulatory measures are mainly instigated by the host 
government in order to regulate its laws and policies to boost economic growth or defeat unexpected crisis. Consequently, 
unilateral modifications of the legal and regulatory framework governing such contracts make unexpected situations between 
contracting parties. Right to regulate with respect to promotion and protection of public health, consumer safety, the 
environment, employment, economic development and national security are essential government goals as accepted by 
customary international law1.  
 
Thus, international investment instruments like bilateral investment treaties (BIT), regional treaties and customary international 
laws have formulated in a way to recognize States’ power to modify measures as to defeat emergency situations or to peruse 
economic development. Similarly, these treaties, as well as, customary international law provide utmost importance to protect 
property rights of the foreign investor located in the host States. Protection of property rights of the investor primarily to protect 
the investors’ legitimate expectations. Balancing between these competing interest and the limitations of the proper invocation of 
legitimate expectations in the face of regulatory changes have been based on considering of various elements. Therefore, host 
States should be given careful consideration on contractual commitments which were agreed at the time of inward of foreign 
investment into host States through bilateral or regional undertakings. 
 
The main objectives of this research are to identify on what basis a host State could take measures to defeat internal crisis 
without maintaining stable business environments with investors and how a state of necessity could supersede the investors’ 
legitimate expectations by analyzing views on arbitral tribunal in this regard. The data for this research is mainly based on 
secondary data sources. 
 
BILATERAL TREATIES, LEGITIMATE EXPECTAIONS AND NECESSITY DEFENSE 
 
Bilateral Investment Treaties (BITs) emerged as the first international agreements exclusively focusing on the treatment of 
foreign investment, and create lex specials between the parties2, and many investment contracts also underpinned by these 
treaties. There are nearly 3,000 investment treaties, including BITs, regional agreements, and free trade agreements. A key idea 
of these instruments has been the desire of capital-exporting states to ensure that their nationals are financially and legally 

                                                
1. See, Bossche, P.V.D, (2008): P 615; Margin of appreciation also allow national authority to enjoy discretion to adopt measures relating to 
public/national interest 
2 See, Sornarajah, M., (2010): P 177;  Asian Agriculture Product imited ( AAPL) v Sri Lanka ( 1992) 1991 30 ILM 577 
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protected when investing in capital-importing states3.  The BIT begins with the preamble and shows the statement of motives, 
objectives and circumstances through which treaty can be seen in its proper perspective. At the same time, the preamble together 
with other provisions of the BIT reflects the legitimate expectations (LEs) of the investor. It is also to be noted that each and 
every element can create some kind of higher expectation of the investment; it is not a mandate that host State should protect 
each and every LEs of the investor4. For instance in Parkerings-Compagniet AS v. Republic of Lithuania5 case tribunal states 
that, 
 
“It is evident that not every hope amounts to an expectation under international law. The expectation a party to an agreement 
may have of the regular fulfillment of the obligation by the other party is not necessarily an expectation protected by 
international law. In other words, contracts involve intrinsic expectations from each party that do not amount to expectations as 
understood in international law6. 
 
Legitimate expectations are founded on investor perspective created by the host State7. However, they are not substantive rights 
and they are grounds raised to secure procedural protection for promises made by administrative officials8.  LEs can be defined 
as the basis the investor reasonably expected and agreed by the host State through various representations and commitments. It 
can create contractual obligations between the parties. For instance, in the CMS v. Argentina9 case, the Committee interpreted 
Article II (2) (C) of the US- Argentina BIT, it provides; 
 
“Each party shall observe any obligation it may have entered into with regard to investments”. It is accepted that by “obligation” 
is meant legal obligations. Although, legitimate expectations might arise by reason of a course of dealing between the investor 
and the host State, these are not, as such, legal obligations, though they may be relevant to the application of the fair and 
equitable treatment clause contained in the BIT10.  In order to attract more inflow of investment, capital receiving countries 
agreed to more promises including constitutional guarantees. It gives an implied undertaking that do not upset the life of the 
investment.  
 
Legitimate expectations are wider in meaning and nexus with fair and equitable treatment. “[…] the essential elements of the fair 
and equitable treaty standard are the legitimate expectations of the investor in ‘the stability of the legal and business 
framework”11. Fair and equitable treatment is considered as backbone to the all bi-multilateral investment treaties. This was 
repeated in CMS v. Argentina award and state that there can be no doubt that a stable legal and business environment is an 
essential element of fair and equitable treatment. Predictability and stability, consistency of the host State’s legal framework has 
been associated with fair and equitable treatment12. 
 
Thus, it is essential to consider when investors’ LEs exist to evaluate its worthiness.  Schreuer and Kriebaum13 have pinpointed 
several points in the essay on ‘At What Time Must Legitimate Expectations Exist? The authors state that the LEs exist when 
investment enter into the host States, they have quoted several cases, such Southern Pacific Properties,14 Saluka Investment 
BV,15 Azurix,16 Siemens A.G.17 A famous passage that is invoked by investment tribunals to quote that the basic LEs of the 
investor i passage 154 of the  Tecmed v Mexico 18case reads as follows; 
 
“The Arbitral Tribunal consider that this provision of the Agreement, in light of the good faith principle established by 
international law, requires the Contracting Parties to provide to international investments treatment that does not affect the 
basic expectations that were taken into account by the foreign  investor to make the investment”19 

                                                
3 iisd, International Institution for Sustainable Development,  http://www.iisd.org/investment/law/treaties.aspx,  visited on 19/2/2013 
4 See, Schreuer., C., & Kriebaum, U,. At What Time Legitimate expectationss Exist, at pg 1 and footnote 1 
5 Parkerings-Compagniet AS v. Republic of Lithuania ICSID Case No. ARB/05/8), Award, September 11, 2007 
6 Ibid  para. 344 
7Dolzer and Schreuer(2008, pg 134) express that the  recent jurisprudence has emphasized that the   legitimate expectations of the investor will 
be grounded, inter alia, in the legal order of the host state as it stands at the time when the investor acquires the investment. They also supported 
the view by quoting  the tribunals view  in SD Myers v Canada( Second Partial Award, 21 October 2002) that the parties  acted on the basis of 
the law as it appeared to exist at the time of investments. Also, Feldman v Mexico (Award, 16 December 2002) reflects the same principle by 
explaining that a regulation had existed at all times relevant to the investor and that no de jure change had been made.  
8 See, Sornarajah, M., Legal opinion, para 57, at http://italaw.com/cases/documents/383   
9 CMS Gas Transmission Co. v. Argentina (ICSID Case No.ARB/01/8) Decision on Annulment 
10 Ibid para 88 
11Alpha Projektholding GmbH v. Ukraine, ICSID Case No. ARB/07/16, Award, dated 8 November 2010, at paras 419-420; Ulysseas, Inc. v. The 
Republic of Ecuador, UNCITRAL, (2012), at para 240; International Thunderbird Gaming Corporation v The United Mexican states, Award 26 
January 2006 at para 147; CMS Gas, supra note 9, at para 77;  Newcombe, & Paradell, (2009): Pgs 279-80;  Duke Energy Electroquil Partners 
& Electroquil S.A v. Republic of Ecuador, Award, 18 August 2008, para 340; see for instance,  US- Sri Lanka BIT, its preamble says that , 
agreeing that fair and equitable treatment of investment is desirable in order to maintain a stable framework for investment and maximum 
effective utilization of economic resources.  
12 Kingsbury and Schill (2009): P.10 
13 Schreuer and Kriebaum( p. 2) 
14 Southern Pacific Properties ( Middle East) Limited (SPP) v Arab Republic of Egypt, Award, 20 May 1992, 3 ICSID Reports 189 ,at para 82-83 
15 Saluka Investments BV (The Netherlands) v. The Czech Republic, Partial Award, 17 March 2006, 329 
16 Azurix Corp v Argentine Republic, Award, 14 July 2006, at para 372 
17 Siemens A.G v Argentine Republic, Award, 6 February 2007, at para 299; LG&E  Energy Corp., LG&E Capital Corp., & LG&E International 
Inc v Argentina republic (ICID) Case No. ARB/02/1, Award , July 25, 2007 (hereinafter LE&G case) at para 147, Enron Corporation and 
Ponderson Asets, L.P. v. Argentine Republic, (ICSID case No.ARB/01/3), at para 262 
18 Tecnicas Medioambiemtales Tecmed S.A v. The United Mexican States, Award, 29 May 2003 
19 Ibid, para 154 
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The reason is that investment contracts are mainly formed to create contractual obligation built on contractual terms. If the 
parties agreed at the time of entering into the contract it will bind both parties until the investment period. This view is further 
supported by Newcombe and Paradell (2009, p.280), authors express that the LEs expectations are used in three ways. The first 
one is the most specific forms that refer to expectations arising from the foreign investor’s reliance on specific host State 
conduct, usually oral or written representations or commitments made by host State relating to an investment. The second is 
where tribunals have referred to legitimate expectations of a stable and predictable legal and administrative framework including 
consistency and transparency in decision-making. Third, legitimate expectations can be used to refer to the expectation that the 
conduct of the host State subsequent to the investment will be fair and equitable. However, the key issue is the actual reliance of 
expectations which existed at the particular point in time when relevant decision was taken.20 
 
Moreover, these views enclose in various provisions to give more strength to the investors’ legitimate expectations; particularly, 
inclusion of stabilization clause which preclude later changes of political and legal framework of the host State. Stabilization 
clause is given more weight to protection of investments. According to the Total S.A v Argentina21 case the tribunal held that, 
 
“in the absence of some ’promise’ by the host State or specific provision in the bilateral Investment treaty itself, the legal regime 
in force in the host country at the time of making the investment is not automatically subject to a ‘guarantee’ of stability merely 
because the host country entered into a bilateral investment treaty with the country of the foreign investor. The expectation of the 
investor is undoubtedly ‘legitimate’, and hence subject to protection under the fair and equitable treatment clause, if the host 
State has explicitly assumed a specific legal obligation for the future, such as by contracts, concessions or stabilization clauses 
on which the investor is therefore entitled to rely as a matter of law.”22 
 
Further, in Alpha Projektholding GmbH v. Ukraine23 the tribunal held that, the obligation not to upset an investor’s LEs means 
that “government must avoid arbitrarily changing the rules of the game in a manner that undermines the legitimate expectations 
of, or the representations made to, an investor.24 Arbitrarily changes of the legal framework can adversely impact on the 
investor’s LEs. The legal frame work on which the investor is entitled to rely will consist of legislation and treaties, of 
assurances contained in decrees, licences and similar executive assurance as well as contractual undertaking.  When performing 
the contract host government can reverse one or all of these assurances which were agreed expressly or impliedly by the legal 
frameworks for legitimate or illegitimate reason, may affect the LEs.25 Thus, these assurances may raise the expectations and 
deserve protection.26  It also has to be noted that, to seek protection, it requires to show that the LEs be included in the definition 
of investments in the BIT to ground a claim.27  
 
Apart from this, BITs also contain clauses that may be identified as Non-Precluded-Measures (NPM), which allows either state 
to adopt/alter the laws that are extremely essential to overcome present crisis or difficulties. For instance, Article XI of the US- 
Argentine Bit28 states that,  
 
“This Treaty shall not preclude the application by either Party of measures necessary for the maintenance of public order, the 
fulfillment of its obligations with respect to the maintenance or restoration of international peace or security, or the protection of 
its own essential security interest.” 
 
This is one of most significant clause that host State could invoke to justify its measures. When invoke the NPM clause to justify 
host State regulatory measures may harm to LEs of the investor, as this clause meant to limit a country’s liability in certain 
exceptional situation.  It should be noted that this clause is included for the safe of either party. Since investments are located and 
processed in the host State, it has to initiate regulatory measures in order to fulfill its obligation with regard to public order. 
Therefore, arbitral tribunals are exploring whether the measures are necessarily needed for the maintenance of public order, 
international peace or security, or to protect its own essential interest.   
 As a result, investment tribunals recently attracted by referring to “necessity” requirement in order to assess whether regulatory 
measures of host state lead to a regulatory or indirect expropriation. Whereas accepting that State has power to regulate its 
economy, emphasizing the need for measures to achieve a balance between those host State interest and investor’s reasonable 
LEs.  
 
 
 
 

                                                
20 Schreuer and Kriebaum (  p. 8) 
21 Total S.A. v. Argentina, ICSID Case No. ARB/04/01, Decision on Liability, 21 December 2010 
22 Ibid para. 117; See also footnote 48 of the UNTAD, Latest Development in Investor- State Dispute Settlement;  
23 Alpha Projektholding GmbH v. Ukraine, ICSID Case No. ARB/07/16, Award, dated 8 November 2010 
24Ibid, paras 419-420;  Extra- Legitimate expectations EDF (Services) Limited  Romania, ICSID Case No ARB/05/13, Award, (8 October 2009), 
at para 243 
25See Dolzer & Schreuer, (2008): P.134  
26 Schreuer and Kriebaum: P. 8) 
27  See, El Paso Energy International Company v. The Argentine Republic, ICSID Case No. ARB/03/15 Legal Opinion of M. Sornarajah,  ita 
Investment Treaty Arbitration , at para 56,  http://italaw.com/cases/documents/383, visited on 19/2/2013 
28 State of necessity was much discussed in the ICSID tribunals based on US- Argentine BIT.  Argentina had to face economic crisis in 2000-
2001 and led to take number of emergency measures, and affected the number of foreign investments as well. Argentina pleaded the ‘necessity’ 
defense according to provisions of the BIT and the customary international law. There were nearly forty cases initiated against Argentina.  
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DEFINING THE TERM “NECESSITY” 
 
The necessity defense doctrine, which has played a significant role in recent investor-State disputes arising in connection with 
the Argentine financial crisis which started to unfold in the late 1990’s and directed to the world worst economic crisis in 2000 
and 2001. The rationale behind the necessity defense is that sometimes, in a particular situation, a technical breach of the law is 
more advantageous to society than the consequence of strict adherence to the law.29 The term necessity can be found in BITs, 
customary international law, or other jurisprudence such as World Trade Organization (WTO) and European Court of Human 
Rights (ECHR).  
 
Accordingly, this term ‘necessity’ is defined in several ways, it ultimately gives an idea that the measures taken by the State 
should be utmost important to achieve a legitimate aim. Thus, the measures have taken foremost important to achieve the 
objective and to confirm that there is no other less restrictive alternative that is available to accomplish the same end.   
 
According to the UNO, a state of necessity depends on the simultaneous existence of three circumstances, such as, firstly; a 
danger to the survival of the State, and not for its interest, is necessary; secondly, that the danger must not have been created by 
the acting State; finally, the danger should be serious and imminent, so that there are no other means of avoiding it.30  The 
admissibility of necessity leads to an idea that the state of necessity is to prevent from risk of suffering certain damages. It means 
how States could protect itself from unavoidable emergency situation.  
 
In ECHR jurisprudence, ‘Strasbourg organs require Member States to adopt the measure which is the least burdensome on an 
individual person’s rights but is equally capable of achieving the same legitimate objective’. ECHR require two elements, in 
which one should be least burdensome and the other particular measure equally capable of achieving legitimate objective. One 
may argue that the measures taken by State is the only available one and must require compensation in order to reduce onerous 
of the individual. 
 
According to the WTO Appellate Body in US- Shrimp,31 Article XX(g) requires ‘a close and real’ relationship between the 
measure and the policy objectives, and  must be reasonable to the end pursued.32 A measure may not be disproportionately wide 
in its scope or reach in relation to the policy objective pursued.33 
 
The core of necessity analysis is the deployment of some other essential elements such “only available test” “least burdensome”, 
and “no other alternative”. This is because to confirm that the government acted no more than necessary to achieve the essential 
interest of the public.  It is difficult to define exact rule on necessity but could define parameters to the necessity requirement. 
Normally, arbitral tribunal analysis of necessity defense accordance with Article 25 of the ILC Draft Articles on State 
Responsibility on Wrongful Acts. It requires first, that the act must be the only means available to the State in order to protect an 
interest.  It is also important to note, that the principle of necessity will not apply if there is any causal link between the conduct 
of the State and the situation of necessity. Hardly to say, that one model fit for all. As per Robert D. Sloane says that the meaning 
of necessity, like many legal terms of art, differs “greatly in color and content according to the circumstances and the time in 
which it is used. We must take care not to equate distinct legal concepts merely because they share a name.34 
 
 Necessity requirements depend on a case by case analysis, thus, each member state has to determine what level of protection 
they need. Thus, WTO Appellate Body held In the Asbestos case,35 “it is undisputed that WTO members have the right to 
determine the level of protection of health that they consider appropriate in given situation”. In this case the Appellate Body 
clarified the meaning formulated in Thailand - Cigarettes36 and US - Gasoline37 that there is “no alternative to the measures at 
issue that the member could reasonably be expected to employ”38, therefore, alternative measures are only excluded if there is a 
‘reasonably available’ alternative measure. This approach has been applied in the ICSID tribunal in Continental Casualty39 case, 
while in Enron40 case, tribunal observed the ‘only way’ available test. These two tests are more differential than others41. 
 
Arbitral tribunals, some occasions, expressed the view that the State has the right to adopt measures having a social or general 
welfare purpose and it does not have power to interfere in domestic issues. Although, in CMS Gas Transmission Company v. 
Argentine Republic42 case Tribunal agrees that it does not have the jurisdiction to examine host state’s measures of general 
economic policy and it cannot pass judgment on whether they are right or wrong.  However, it has jurisdiction to examine 
whether specific measures affecting the Claimant investment or measures of general economic policy is having a direct violation 

                                                
29 The free legal dictionary,  egal-dictionary.thefreedictionary.com/Necessity defense 
30 Cited in LG&E award, supra note 17, at para 247 
31 US- Shrim, Appellate Body Report WT/DS58/AB/R, adopted 6 November 1998 
32 Bossche (2008), P. 637   
33  Ibid 
34 Sloane ( 2012)  
35EC- Asbastos, Appellate Body Repor WT/DS135/AB/R, adopted 5 April 2001 
36 Thailand – Cigarettes, GATT Panel Report, adopted 7 November 1990 
37 US – Gasoline, Penal Report, WT/DS2/R,  adopted 20 May 1996 
38 See supra note 31, p 625 
39 Continental Casualty Company v. Argentine republic (ICSID Case no. ARB/03/9) Award, September 5, 2008 
40See supra note 17   
41  For extensive knowledge see Bruke-White and von Staden (2010 ) ; Bossche (2008, pp 616-633) 
42CMS Gas Transmission Company v. Argentine Republic ICSID Case No. ARB/01/8), Decision on Jurisdiction of July 17, 2003. 
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of legally binding commitments which is made to the investor in treaties, legislation or contracts.43 In this regard, perhaps, these 
measures could be identified as tantamount to expropriation and may called as ‘indirect’, ‘creeping’, ‘constructive’ or ‘de facto’ 
expropriation.  
 
WTO agreements44 provide explicitly general exception provisions which allow member States to enforce measures necessary to 
protect public morals, human, animal or plant life or health.45  This includes tow-tier tests, one is to qualify the necessity 
requirement of provisional jurisdiction listed in paragraphs (a) to (j) and under the Chapeau/introductory clause of the Article 
XX. Bossche (2008, pp, 638) states, by Citing US – Gasoline, to provisionally justified under  Article XX(b) that it should 
succeed two-tier test,  the measure is designed for the stated purpose and the measure is necessary to fulfill that policy objective. 
The author further says that the necessary requirement so problematic than requirement of stated purpose. Robert D. Sloane 
(2012, p.451) suggests that necessity be reoriented to facilitate and incentivize a more transparent appraisal of the competing 
interests, policies, and values that will virtually always be at stake, at least implicitly, in those international disputes in which 
necessity is pleaded. 
 
ILC DRAFT ARTICLE AND DEFENSE OF NECESSITY  
 
Article 25 of the International  Law Commission’s Draft Articles on Responsibility of States for Internationally Wrongful Acts 
10, 2001,(ILC Draft Article) states that necessity may not be invoked by a State as a ground for precluding the wrongfulness of 
an act  not in conformity with an international obligation of that State unless the act: 
 
(a)Is the only way for the State to safeguard an essential interest against a grave and imminent peril; and 
(b)Does not seriously impair an essential interest of the State or States towards which the obligation exists, or of the international 
community as a whole.  
 
And 25(2), adds that in any case necessity may not be invoked by a State as a ground for precluding wrongfulness if:  
 
(a) The international obligation in question excludes the possibility of invoking   necessity; or 
(b)  The State has contributed to the situation of necessity. Thus, the defense of necessity need to be more narrowly confined46 
and standard by definition is stringent and difficult to satisfy.47   
 
According to the ILC Draft Articles, tribunal should satisfy the plea of necessity under the standard set by the customary 
international law under four headings. First, existence of essential interest; an essential interest means “the extent to which a 
given interest is ‘essential’ depend on all the circumstances, and cannot prejudged” and it extends to particular interests of the 
State and its people as well as the international community as a whole.48  Second, the serious and imminent peril; according to 
the ILC, the term “imminent” in the sense of “proximate”49 and the word “peril” evoke the idea of risk not merely material 
damage.50 Third, the only way to safe guard essential interest; the plea is excluded if there are other means available, even if they 
may be more costly or less convenient.51 Finally, State has not contributed to State of necessity. In the Impregilo S.p.A v. 
Argentina52 case tribunal stress that to decide whether the State has ‘contributed to the state of necessity’ should be defined by 
various other factors such the conduct be deliberate or reckless or negligence, even caused by a lesser degree of fault.53 The 
tribunal must consider what level of contribution by the State seeking to invoke the necessity plea should be considered as 
sufficient to defeat the necessity flee. Thus, tribunal cited the ILC Commentary that “contribution to the situation of necessity 
must be sufficiently substantial and not merely incidental or peripheral”. Thus, if State pleas for necessity defense it should 
satisfied all the argument listed in the Article 25 of the ILC Draft as well as necessity /emergency clause under the relevant BIT.      
 
The ILC Draft Article also illustrates the responsibility of states to adopt measures on the ground of state of necessity.  Typically, 
arguments have arisen whether regulatory measures taken by the host state on the emergency situation lead to an indirect 
expropriation, is based on the effect of the measures upon the economic benefit, value and control over the investment. It arises 
from a State obligation to protect public interest from the worsening of the situation and could not simply leave events to follow 
their own course, therefore, it is reasonably accepted that measures had to be adopted to offset the unfolding crisis. It should be 
borne in mind that ensuring the public interest of the host state may manifestly to mortify the other interest such investor right to 
peaceful enjoyment of property rights and stable legal and business environment.  
 
Now, it is a well-developed principle in international law that host States cannot take foreign properties without any 
compensation. Violating international obligations which is recognized by the principle of international law may lead to 
international responsibility. Article 31 (1) of the ILC Draft Articles provides that, “the responsible State is under an obligation to 

                                                
43Ibid, Para. 33   
44 Article XX of the GATT and XIV of the GATS 
45 See Article XX ((a) and (b) of the GATT, 
46 ILC Commentary to Article 25, at para. 20, cited in the  Impregilo S.p.A v. Argentina, Award, 21 June 2011, AT para 357 
47 Impregilo S.p.A v. Argentina, para.344 ; see also Bogdandy A. von & Wolfrum, R., Max Planck yearbook of United Nations Law, Volume 13, 
2009, p. 423-480 
48 Impregilo S.p.A v. Argentina, para 346 
49 ILC,  Fifty-Third Session, 2001, para 201, cited in supra note 47 
50 Ibid p.437 
51 Supra note 47, para 352 , cited ILC Commentary 
52 Supra note 46 
53 Ibid, para 66 



South East Asia Journal of Contemporary Business, Economics and Law, Vol. 2, Issue 3 (June)        
ISSN 2289-1560  2013 

 

 39 

 

make full reparation for the injury caused by the internationally wrongful act”.  Article 2 (a ) and (b) of the above treaty 
stipulates the elements of an internationally wrongful act of a State. It provides that wrongful act of a States’ conduct can include 
actions and omissions of a State. Wrongful act could constitute a breach under international law or/and a breach of international 
obligation of the State.54 Investment contracts are basically made through an investment treaty, thus, if a State violate its 
provision might be construed as breach of international obligation.  
 
Further, this was discussed in LG&E v. Argentina case as, “it is well established in international law that the most important 
consequence of the committing of wrongful act is the obligation for State to make reparation for the injury caused by that act”. In 
this case tribunal agreed with Claimants that the appropriate standard for reparation under international law is ‘full’ reparation as 
set out by the PCIJ in the Factory at Chorzow case and Article 31 of the ILC Draft Articles.55 According to the above views and 
comments, it can be concluded that the right to regulatory measures depend on compensation. Compensation could be full, 
appropriate, effective, prompt and adequate compensation, which may vary from to treaty to treaty.  
 
OBLIGATIONS THAT HOST STATE SHOULD FOLLOW WHEN TAKE MEASURES: MEASURES Vs. 
COMMITMENT 
 
Normally, existence of regulatory actions or measures of the government will not be eliminated from the definition of 
expropriation. In most instances, government argues that the measures taken by it, even if it contains negative impact to the 
investor, for public purpose which is no compensable taking. In this situation, Arbitral Tribunal will be taken into account on all 
negative impacts caused by the measures or actions and to determine the characteristic of expropriation, whether such measures 
are proportionate to the protected public purpose and investor’s LEs. Thus, negative impacts of the measures have played a key 
role to determine the state of necessity. Therefore, how a Tribunal can examine the governmental measures tantamount to 
indirect expropriation; has gained significance now. Thus, arbitrators invoke general principles of international law to interpret 
investment treaty provisions regarding expropriation. Generally, BITs do not define clearly what constitute an expropriation and 
they include an express term “expropriation” and add “any other action that has equivalent effects”. They do not express which 
measures or actions would constitute acts “tantamount to expropriation”.  
 
Investors have reasonable expectations that they could enjoy the property rights acquire to them by various promises given by 
host State. In the mean time, it cannot be denied that the State will ever to be able to modify the legal framework applicable at 
the time of the investment. It is derived from police powers of the country. However, the regulatory measures taken under the 
police power radically impact on investor, then regulatory measures turn into regulatory expropriation. In Tecmed S.A. v. 
Mexico,56 case Tribunal said that,  
 
“[…] investor was radically deprived of the economical use and enjoyment of its investments, as if the rights related thereto—
such as the income or benefits related to the [property] or to its exploitation—had ceased to exist. In other words, if due to the 
actions of the Respondent, the assets involved have lost their value or economic use for their holder and the extent of the loss. 
This determination is important because it is one of the main elements to distinguish, from the point of view of an international 
tribunal, between a regulatory measure, which is an ordinary expression of the exercise of the state’s police power that entails a 
decrease in assets or rights, and a de facto expropriation that deprives those assets and rights of any real substance”57 
 
Thus, Vecuna (2003) express the view that the “[…] protection of private property is a vital element of the broader issue of 
protection of human rights. Even if, international law confers that a sovereign state has sovereignty on regulating its economy in 
order to enhance of welfare of its nation”.58 At the same time, it requires to oblige international minimum standard treatment on 
foreigners. Basically, International law principles provide a sovereign State to enjoy their sovereign right to regulate its domestic 
affairs. On the other hand, this exercise of such a right is not unlimited and must have its boundaries. Hence, when a State enters 
into a BIT and provides number of investment protection guarantees, later on this BIT becomes supranational law59 and is bound 
by it, and the investment-protection obligations it undertook therein must be honored rather than be ignored by a later argument 
of the State’s right to regulate. Similarly, Newcombe and Paradell’s (2009, p.329) state that, “International expropriation law 
mediates between two general principles of international law. One is that states exercise permanent sovereignty over their 
territories and natural resources. And the second is that states must respect the acquired rights of foreigners.” 
 

                                                
54 Commentaries to the draft articles on Responsibility of States for internationally wrongful acts adopted by the International Law Commission 
at its fifty-third session (2001), available at http://www.eydner.org/dokumente/darsiwa_comm_e.pdf visited on 11/22/2012. 
55Article 31 states that the responsible State is under an obligation to make full reparation for the injury caused by the internationally wrongful 
act. Injury include any damage, whether material or moral, caused by the internationally wrongful act of a State 
56 Supra note 18 
57 Ibid para 115 
58 Cassese (2005, P.120) states that international law has given high priority to protect the person and the property of foreigners and further says 
that the  “National and international courts have held that the foreigner may not be subject to arbitrary treatment and particular may not deprived 
of their property without fair compensation, they may not be subjected to military conscription”. 
59 Tribunal has accepted that the sovereign States have rights regarding their economy. On the other hand, it has some other contractual 
commitments with foreign investors through its binding agreements, or bi-multilateral treaties. It may grant a number of incentives or may 
include stabilization clause when parties have chosen applicable law as host state’s law, which says that subsequent changes of laws will not 
affect the particular investment. Consequently, foreign investors are subject to a kind of special law; it is neither host state’s law nor home state’s 
law.  
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Similarly, in AES v. Argentina60 case Tribunal did not accept the arguments put forwarded by the respondent that the measures 
taken were of general bearing aimed at restoring the economy and were not specifically related to or targeted to Claimant’s 
investment and the dispute did not arise directly out of an investment.61 In this case tribunal said that, 
 
“[…] as a sovereign State, the Argentina Republic had a right its economic policies; but this does not mean that the foreign 
investors under a system of guarantee and protection could be deprived of their respective rights under the instruments 
providing them with these guarantees and protection […].Under this provision, directness has to do with the relationship 
between the dispute and the investment rather than between measures and investment.”62  
 
Further, the tribunal observed by citing The American Law Institute’s Restatement (Third) of the Foreign Relations Law of the 
United States in AES v. Republic of Hungary, “a state is not responsible for loss of property or for other economic disadvantages 
resulting from bona fide general taxation, regulation, forfeiture for crime, or other action of the kind that is commonly accepted 
as within the police power of the states, if it is not discriminatory […].”63 
 
Similarly, in  Azurix Corp. v. Argentine64 case tribunal point out that the “Parties [to the BIT] are not liable for economic injury 
that is the consequence of bona fide regulation within the accepted police powers of the State”. Further, for more clarification 
tribunal has referred Judge R. Higgins explanation, who tries to find answer for the difference between expropriation and 
regulation based on public purpose; 
 
“Is not the State in both cases (that is, either by a taking for a public purpose, or by regulating) purporting to act in the common 
good? And in each case has the owner of the property not suffered loss? Under international law standards, a regulation that 
amounted (by virtue of its scope and effect) to a taking would need to be ‘for a public purpose’ (in the sense of in general, rather 
than for a private interest). And just compensation would be due. At the same time, interferences with property for economic and 
financial regulatory purposes are tolerated to a significant extent.”65 
 
However, if regulatory measures affect on investors’ LEs will lead to tantamount to regulatory expropriation. Basically 
investments treaties are formulated in the way of attract investment to pursue economic development. LEs are mental statuses 
which are no value to the host State or its development; they are not protected investments under the treaty.66 Thus, LEs are the 
total outcomes which are inferred from of the host State’s conduct, representation, contract and treaty. However, as previously 
noted in this articles LEs are cumulated with fair and equitable treatment, or even umbrella clause. Fair and equitable treatment is 
one of the most powerful rights of foreign investor which investment tribunal often discuss in investment disputes cases.  
 
However, the necessity defense narrowly interpreted by the tribunal based on the relevant treaty provisions and customary 
international law. The tax regime of a state is a part of its regulatory structure and there can never be a valid commitment not to 
change it, for taxation is a tool of economic policy that has to be varied in accordance with circumstances. It is doubtful whether 
a fetter on this right can be created by law or by contract. No prudent business entity assumes a constant tax system in a state and 
plans on the belief that there will not be changes.67  
 
Similarly in, In the Paushok68 the tribunal noted that investors cannot legitimately expect that the taxation environment which 
they face at the time of their first investment will not be substantially altered with the passage of time and the evolution of 
events. The proper way for an investor to protect itself in such circumstance is to ensure that it will benefit from a stability 
agreement covering taxation and other matters.69  
 
The tribunal also noted in the Feldman v Mexico70 case that “a government must be free to act in the broader public interest 
through protection of the environment, new or modified tax regimes, the granting and withdrawal of government subsidies, 
reduction or increases in tariff levels, imposition of zoning restrictions and the like”.71 The same view was observed in Impregilo 
v. Argentina72, the tribunal stated that ‘the legitimate expectations of foreign investors cannot be that the State will never modify 
the legal framework, especially in times of crisis, but certainly investors must be protected from unreasonable modifications of 
that legal framework.73   
 

                                                
60 AES Corporation v. Argentina Republic (Case No. ARB/02/17) 
61Ibid, cited in Schreuer (2009, p.113 at 134) 
62Ibid paras 57,60 
63Mostafa (2008) p 196; AESv. Hungary award, Supra note 62, Para 14:3:4, it was concluded that the effects of reintroduction of the Price 
Degrees do not amount to an expropriation.  
64 See supra note 16, at  para 310 
65Ibid para 310,(by citing, Judge R. Higgins, The Taking of Property by the  State: Recent Developments in International Law, Recueil des 
Caurs. Vol III(1982),p 331)  
66 El Paso Energy International Company v. The Argentine Republic, ICSID Case No. ARB/03/15 Legal Opinion of M. Sornarajah,  ita 
Investment Treaty Arbitration , at para 56, http://italaw.com/cases/documents/383, visited on 19/2/2013 
67 Ibid, para 71 
68 Paushok et al v. Mongolia, Award on Jurisdiction and Liability, 28 April 2011,  
69 Ibid para. 253 
70 Feldman v Mexico (2003) 42 ILM 625 
7171 Ibid para. 103 
72 Impregilo S.p.A v. Argentina, Award, 21 June 2011 
73 Ibid para. 291 
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CONCLUSION  
 
BITs are unclear as to the terms of its content. Thus, LEs seem to be mental elements if not confined to the definition of 
investment in the relevant BITs. Unqualified protection of LEs may influence the limit of State’s right to regulate. Therefore, 
LEs are in many instances, nexus with fair and equitable treatment. Hence, fair and equitable treatment is broader in the sense 
and it functions as filling the gaps of the BIT. Fair and equitable treatment appears in many BITs and it cannot be easily defined. 
However, the fact that tribunal considers that the fair and equitable treatment as it appears in the present BITs is intended to give 
adequate investor of the legitimate expectations74. Therefore, it is subject to Arbitral Tribunals interpretation by observing facts 
and clauses in the BIT. Arbitral tribunals also note that the existence of LEs can be derived from contractual obligations or treaty 
obligations. Therefore, it cannot be argued that each and every aspects amount to an expectation under international law.  
 
Apart from this, this paper also attempted to discuss the fact that the sovereign State could alter its law pertaining to economic 
development, e.g. tax adjustments. However, a severe impact on investors LEs also should be taken into consideration when 
taking measures, as property rights of the investors’ are reflected as human rights and host State should adhere to its 
commitments.  According to the finding of this paper, the writer believes that analyzing defense of necessity in investment 
disputes can be a tool to identify whether actual emergency situation has arisen. Due to this foreign investor’s legitimate 
expectations could be secure, as well as provisions of BIT and customary international law in relation to emergency situation 
could be alive. However, requirements of ILC Draft Articles seem to be rigid and difficult to satisfy. Therefore, it remains that 
some kind of mechanism should be introduced to future BITs as to promote sustainable investment by including effective 
contractual terms. 
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