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ABSTRACT  

 

This study has purpose to determine and analyze the freedom of judges in finding law in the practice of judicial decision maiing 

according to the criminal justice system in Indonesia (a case study of the South Jakarta District Court decision number 04 / 

Pid.prap / 2015 / Pn.Jkt.Sel). This research applied the following research methods: The type of research used in this study was a 

normative legal research or usually called as doctrinal legal research. The nature of the research used by the writer were 

prescriptive and applied research. The research approach used by the writer in this study was a case approach or a case study 

approach. The results showed that The Judge, Sarpin as the presiding judge decided to grant the pretrial petition by the Petitioner 

of Budi Gunawan considering that the investigation warrant that determined the applicant as a suspect had no binding power. 
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INTRODUCTION 

 

The Constitution of the Republic of Indonesia states that Indonesia is a state based on law. This is stated in Article 1 Paragraph 3 

of the Constitution of the Republic of Indonesia, namely "The State of Indonesia is a State of Law”.1 According to R. Djokosutomo, 

a constitutional state, according to the 1945 Constitution of the Republic of Indonesia a country is based on law, the state is a legal 

subject, in the sense of rechtstaat (republic legal entity) because the state is seen as a legal subject, then if he is guilty it can be 

prosecuted. According to R. Djokosutomo, a constitutional state, according to the 1945 Constitution of the Republic of Indonesia 

a country is based on law, the state is a legal subject, in the sense of rechtstaat (republic legal entity) since the state is seen as a 

legal subject, then if it is guilty it can be prosecuted.2 Indonesia upholds legal norms and values that exist in society. Law that was 

formed long before the 1945 Constitution of the Republic of Indonesia existed. 

 

In Chapter X Article 27 paragraph (1) of the 1945 Indonesian Constitution states that every citizen is equal before the law and that 

the government is obliged to uphold the law and government without exception. Equal treatment before the law is regulated in the 

1945 Constitution, section 28 D, paragraph 1, which states that "Every person has the right to recognition, guarantees of protection, 

and legal certainty that is just and equal treatment before the law". This rule is a guarantee that Indonesia as a rule of law has 

guaranteed the same rule of law for all its citizens. Indonesia as a rule of law does not necessarily limit the space for citizens or 

law enforcers to behave in the law.  

 

In Article 1 point 8 of the Criminal Procedure Code, "Judges are state judicial officials who are authorized by law to judge". Judges 

as law enforcers have a noble duty in providing justice for every Indonesian citizen who has litigation in court. Judges are demanded 

to be observant in seeing the facts revealed in court, acting objectively in order that to give the fairest possible decision to provide 

legal certainty for the community. E tymologically or in general, Bambang Waluyo stated that a judge is determined as a court 

organ that is considered to understand the law, on whose shoulders the obligations and responsibilities are placed so that law and 

justice are enforced, whether based on written or unwritten (adjudicating a case) filed on the pretext that the law is unclear or 

unclear), and there should not be anything that contradicts the principles and principles of justice based on the Supreme Lord.3 

According to Bagir Manan,4 substantive justice concerns the content of justice itself. The freedom of judges is one of the important 

principles in the rule of law concept.5 According to Budihardjo, one of the characteristics of a rule of law state is the principle of 

the implementation of an independent judicial power that is constitutionally guaranteed.6 In the 1945 Constitution of the Republic 

of Indonesia Article 28J paragraph (2) contains the basic norms that in exercising their rights and freedoms, everyone is obliged to 

comply with the restrictions established by law with the sole purpose of guaranteeing recognition and respect for the rights and 

freedoms of the people or other and to fulfill just demands in accordance with the moral considerations, religious values, security, 

public order, in a democratic society.7 

 
1 1945 Constitution of the Republic of Indonesia. 
2 Gurupend Pendidikan.co.id accessed on Saturday, November 21 2020 at 07.45 pm 
3 Bambang Waluyo , 1992, The Implementation of the Judicial Power of the Republic of Indonesia, Sinar Grafika, Jakarta, p 11. 
4 Bagir Manan, 2007, An Authorized Justice System (A Quest), Supreme Court, Jakarta, p 13 
5Elisabeth Nurhaini Butarbutar, https://jurnal.ugm.ac.id/jmh/article/view/16196, Vol. 23 No. 1 of 2011 accessed on 18 September 2018, at 02.00 

pm 
6 Miriam Budihardjo,1982, The Basis of Political Science Gramedia, Jakarta, p 50 
7 Henny Handayani Sirait, https://jurnal.usu.ac.id/index.php/jmpk/article/download/9020/384, accessed on 18 September 2018 at 02.05 pm. 
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The freedom referred to by law is also not freedom without limitations but also freedom that is responsible and full of truth.8 Albert 

Camus, freedom is not choosing something against justice. This freedom is what prompts the judge to give the fairest decision and 

based on the One Godhead. According to the Judge's thought, in resolving conflicts faced by him, he must be able to resolve 

objectively based on the applicable law, so in the decision-making process, the judges must be independent and free from the 

influence of any party, including the executive.9 

 

The freedom of judges which is based on the independence of Judicial Power in Indonesia is guaranteed in the Indonesian 

Constitution, namely the 1945 Constitution, which is further implemented in Law Number 14 of 1970 concerning the Principles 

of Judicial Power, as amended by Law Number: 35 Years 1999 was subsequently amended in Law Number 48 of 2009 concerning 

Judicial Power. In Article 24 paragraph (1) the third amendment to the 1945 Constitution guarantees the independence of judicial 

power which reads "Judicial power is an independent power to administer justice in order to enforce law and justice”.10 

 

In line with the 1945 Constitution, Law Number 48 of 2009 concerning Judicial power Article 1 paragraph (1) states "Judicial 

power is the power of an independent state to administer justice to enforce law and justice based on Pancasila and the Constitution 

of the Republic of Indonesia. Indonesia in 1945, for the sake of implementing the rule of law of the Republic of Indonesia”.11 

Freedom to administer the judiciary or judicial independence is defined as being free from coercion by any party, free from 

executive influence or other state powers and freedom from coercion, directives or recommendations coming from extra-judicil 

parties, except in matters permitted by law The law, and also from being free from internal judiciary in making decisions. 

 

Judges are free to interpret existing laws and regulations in order to find justice in their decisions. Legal interpretation is an activity 

that is absolutely open to be carried out, since the law is conceptualized as a written law text, so that the adage "reading the law is 

interpreting the law.12 The activity of interpreting the text of the law into concrete events is essentially an activity of legal 

assessment, namely the product of the process of interpreting reason - mind and conscience towards the results of human 

perceptions of social situations within the framework of a view of life, religious beliefs and ethical beliefs with the values in 

adhere.13 As was done by judge Sarpin in the Decision of the South Jakarta District Court Number 04 / Prap.pid / 2015 / PN.Jkt as 

the presiding judge who tried pre-trial against Budi Gunawan, who was then a petitioner appointed by the Corruption Eradication 

Commission (KPK) as suspects suspected of corruption and received gifts or promises. Due to the actions of Mr. Budi Gunawan, 

the state suffered a loss of 1 billion Rupiah. From the verdict above, the interesting fact is that the Judge Sarpin in his decision had 

his own thoughts on the pretrial that was presented to him. In essence, based on Article 1 number 10 in conjunction with Article 

77 of the Criminal Procedure Code, pre-trial duties are limited. Pre-trial can only be carried out against forced efforts that have 

been regulated in the limits of the Criminal Procedure Code, namely arrest, detention, termination of investigation or termination 

of prosecution, and compensation or rehabilitation for someone whose criminal case is terminated at the level of investigation and 

prosecution. 

 

RESEARCH METHOD 

 

According to Peter Mahmud Marzuki, Research is an attempt to find, develop and test the truth of a hypothesis or science which 

is carried out by the scientific method. Legal research is a know-how activity in legal science, not just know-about. As a know-

how activity, legal research is carried out to solve legal issues at hand. This is where the ability to identify legal problems is needed, 

carry out legal reasoning, analyze the problems faced and then provide solutions to these problems14 In the process of legal research, 

research methods are needed which will later support the results of these studies to achieve the objectives of the legal research. 

The research method used by the writer were as follow: The type of research used in this study waas a normative legal research or 

also usually called as doctrinal legal research. According to Peter Mahmud Marzuki, all research related to law (legal research or 

Dutch rechtsonderzoek) is always normative.15 In writing this law, the nature of the research used by the writer was prescriptive 

and applied research. Law science has characteristics as a prescriptive and applied science. Prescriptive in nature which is intended 

to provide arguments for the results of the research that has been done. These arguments are made to provide prescriptive or 

research about right or wrong according to the law on facts or legal events from the results of the research. In this case, the object 

of legal science is the coherence between legal norms and legal principles, between legal rules and legal norms, as well as the 

coherence between individual behavior and legal norms.16 The approach used by the writer in this study was a case approach or 

commonly referred to as a case study. This approach was carried out by analyzing cases related to the issues faced which have 

become court decisions that have permanent legal force. The writer also applied a statute approach since legal research itself cannot 

be separated from the approach of the law. 

 

 

 

 

 

 
8 Albert Camus,1988, Freedom of Crisis (Edi Martono Translation), Yayasan Obor, Jakarta, p 75 
9. Firman Floranta Adonara, https://media.neliti.com/media/publications/110883-ID-princip-keberdekaan-hakim-dalam-memutus-pe.pdf, 
accessed on 18 September 2018 at 11.00 
10 The third amendment to the 1945 Constitution of the Republic of Indonesia   
11 Law Number 48 of 2009 concerning Judicial Power 
12 Satjipto Raharjo, 2006, “Law in the Universe of Order ”, UKI Press, Jakarta, p 163 
13 Ery Setyanegara, jhp.ui.ac.id/index.php/home/article/download/31/31, accessed on 22 July 2018 at 08.00 pm 

14 Peter Mahmud Marzuki, Revised Edition of Legal Research, Kencana Prenada Media Group, Jakarta, 2014, p. 60 
15 Ibid, page. 55-56  
16 Ibid, page. 41-42 
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DISCUSSION 

 

The criminal justice system in Indonesia Prior to the enactment of the Criminal Procedure Code, it was based on the Inlaands 

Regelement which changed to Het Herziene Inlaands Regelement (HIR) Stbld. 1941 Number 44. In 1981, the draft criminal 

procedural law was passed by a plenary session of the House of Representatives on December 23, 1981, then the President ratified 

it into Law Number 8 of 1981 concerning Criminal Procedure Law, also known as the Book of Law. Criminal Procedure Law.  

 

The criminal justice system in the Criminal Procedure Code is an integrated criminal justice system. This system is placed on the 

basis of the principle of functional differentiation among law enforcement officials in accordance with the process of authority 

given by law.17 The criminal justice system in Indonesia is not only regulated in a book of laws and regulations, in this case the 

Criminal Procedure Code, but in other laws and regulations relating to the criminal justice system.18 Romli Atmasasmita defines 

the criminal justice system as a term that shows the working mechanism in overcoming crime by using a systemic approach.19 

Mardjono provides a limitation that what is meant by the criminal justice system is a crime control system consisting of police, 

prosecutors, courts and criminal correctional institutions.20 Mardjono argues that there are four components in the criminal justice 

system (police, prosecutors, courts and correctional institutions) which are expected to cooperate and form an "integrated criminal 

justice system”.  

 

Judicial power is the power of an independent state to administer the judiciary to enforce law and justice based on Pancasila, for 

the sake of the implementation of the constitutional state of the Republic of Indonesia (Article 24 of the 1945 Constitution of the 

Republic of Indonesia and Article 1 of Law Number 48 of 2009 concerning Judicial Power). Judging means asking for the case to 

be tried; to judge means to act as a judge against someone; judiciary means legal and judicial matters, sometimes the term judge is 

used against someone who is wise, expert, and someone who is wise.  

 

In carrying out their duties and functions, judges are obliged to maintain the independence of the judiciary. All interference in 

judicial affairs by other parties outside the judicial power is prohibited, except in matters as referred to in the 1945 Constitution of 

the Republic of Indonesia. the judge's actions, in order to accept examining and deciding criminal cases based on the principles of 

freedom, honesty and impartiality before the court in matters and according to the method regulated in this law (Article 1 paragraph 

(9) of the Criminal Procedure Code), he may not reject the case on the grounds that he is not there are legal rules or the legal rules 

are less clear. Therefore, the judge is considered to know the Curialus Novit law. If the rule of law does not exist, he must explore 

it with legal knowledge, if the rule of law is not clear then he must interpret it.  

 

Judges are different from other officials; they must really master the law in accordance with the system adopted in Indonesia in 

examining at court. Judges must actively ask questions and give the defendant the opportunity represented by the Legal Counsel 

to ask witnesses and witnesses, as well as the Public Prosecutor. All of this is meant to find material truths and in the end, it is the 

judge who is responsible for everything he decides.21 

 

There are five matters that become the responsibility of the judge, as follow:22 

 

a. Legal Justicists; what is meant by justisists is justifying. Therefore, the Judge's decision which in practice takes into 

account the benefits of doel Matigheid needs to be justified. The meaning of the law de zin van het recht lies in the 

gerechtigheid of justice. Every decision is taken and handed down and has the spirit of justice, because it is the jurist's 

responsibility which lies in the justification of the law. 

b. Law enforcement; in recht doen law, it is not permissible to degenerate into a custom that is devoid of soul, but is 

constantly permeated by the soul to punish. Therefore, the judge must strengthen the law and must appear as a defender 

of the law in making decisions.  

c. Legal Integration; law needs to always be aware that the law in certain cases is an expression of the law in general. 

Therefore, judges' decisions in certain cases need not only be made and animated, but also need to be integrated into a 

legal system that is being developed by legislation, judiciary and customs. It needs to be maintained so that legal decisions 

can be integrated into positive law so that all legal efforts always lead to restoration to the original position restitutio in 

integrum. 

d. Total Law; it means placing the law of the Judge's decision in the whole reality. The judge saw from two legal points of 

view, below he saw economic and social realities, on the contrary, above the Judge saw from a moral and religious 

perspective which demanded virtues of goodness and holiness. Both demands need to be considered by the judge in his 

legal decision, at that time the socio-economic aspect demands the judge that his decision takes into account the situation 

and the influence of socio-economic realities. 

e. Legal Personalization; This legal personalization specifies decisions on the personal (personality) of the parties who seek 

justice in the process. It is necessary to remember and realize that those who litigate are personal humans who have 

 
17 M. Yahya Harahap, 2009, Discussion of Problems and Application of KUHAP: Investigation and Prosecution, Sinar Grafika, Jakarta, p 90. 
18 Tolib Effendi, 2013, Criminal Justice System: Comparison of Components and Processes of the Criminal Justice System in Several Countries, 

Pustaka Yustisia, Yogyakarta, p 145. 
19 Romli Atmasasmita,1996, The Criminal Justice System: The perspective of existentialism and abolisionalism, Putra Abardin, Bandung, p 14. 
20 Mardjono Reksodiputro, 1993, “Indonesia's criminal justice system (looking at crime and law enforcement within the limits of tolerance) ”; 

Inauguration Speech for the Acceptance of Permanent Professor in Law at the Faculty of Law, University of Indonesia, p, 1 
21 Andi Hamzah, 1996,  KUHP and KUHAP, Rineka Cipta, Jakarta, p 101. 
22 Nanda Agung Dewantoro,1987, The Problem of Judge's Freedom in Handling a Persada Literacy Criminal Case, Jakarta, p, hal. 149 
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nobility. In the personalization of this law, it raises the responsibility of the judge as protector (protector), here the judge 

is called to be able to provide protection to human beings who are obliged to be seen as individuals who seek justice. 

Decision of the South Jakarta District Court Number 04 / Prap.pid / 2015 / PN.Jkt as the presiding judge in pre-trial trial against 

Budi Gunawan, who at that time was the petitioner appointed by the Corruption Eradication Commission (KPK) as a suspect 

suspected of corruption and accepted gift or promise. Due to the actions of Budi Gunawan's brother, the state suffered a loss of 1 

billion Rupiah. 

 

Judge Sarpin, as the presiding judge who tried the pre-trial trial, decided that the determination of the suspect's status to Budi 

Gunawan's brother was invalid, which granted the petitioner's request. "Considering that the act of receiving a gift or promise is 

not associated with the incidence of state loss because the act is related to the abuse of authority, what the applicant allegedly did 

did not cause state losses" stated by judge Sarpin.23 Based on these considerations, Budi Gunawan is not a legal subject of a criminal 

act which is the authority of corruption to carry out investigations, investigations, or prosecutions for criminal acts of corruption, 

the process carried out by KPK investigators regarding the determination of the applicant as a suspect is invalid, therefore the 

determination has no power. binding law. 

 

From the verdict above, the interesting fact is that the Judge, Sarpin in his decision had his own thoughts on the pretrial that was 

presented to him. In essence, based on Article 1 number 10 in conjunction with Article 77 of the Criminal Procedure Code, pre-

trial duties are limited. Pre-trial can only be carried out against forced efforts that have been regulated in the limits of the Criminal 

Procedure Code, namely arrest, detention, termination of investigation or termination of prosecution, and compensation or 

rehabilitation for someone whose criminal case is terminated at the level of investigation and prosecution. 

 

The pre-trial effort basically aims to protect the human rights of the suspect in connection with the possible coercive action by the 

investigator against the suspect which basically deprives the suspect of his human rights. The pre-trial institution aims at horizontal 

monitoring of acts of forced attempts imposed on suspects. Determination of the suspect to Budi Gunawan's brother is not yet a 

forced act that takes away the right of freedom or human rights of a person. 

 

Literally the meaning of pretrial in the Criminal Procedure Code has a different meaning, Pre has the meaning "precede" and 

"pretrial" is the same as pre-trial before the trial in court”. Pretrial is a proceeding held by a judge, arbitrator, etc., before a trial to 

simplify the issues of law and fact and stipulate certain matters between the parties, in order to expedite justice and curtail costs at 

the trial.  

 

24 The term pretrial is also taken from the word "pretrial", although the function and purpose of pretrial is to examine whether 

there is a sufficient legal basis for prosecuting a criminal case before a different court with the intention of pretrial which aims to 

protect the human rights of suspects against violations of conditions, formal and material that is carried out at the level of 

investigation, investigation and prosecution which are regulated in articles concerning arrest, detention, search, confiscation, 

examination of letters, the rights of suspects/ defendants and regarding legal assistance.25 

 

Pre-trial is not an independent judicial institution or independent from the district court, because from the formulation of article 1 

point 10 in conjunction with article 77 of the Criminal Procedure Code, it can be seen that pretrial is only an additional authority 

granted to the district court (only to district courts).26 The existence of pretrial institutions aims to provide protection for human 

rights which simultaneously functions as a means of horizontal supervision, or in a firmer sentence it can be said that the holding 

of pretrial has the purpose of being a means of horizontal supervision with the aim of providing protection for human rights, 

especially the human rights of the suspect and the accused.27 

 

According to Yahya Harahap regarding the definition of pretrial, namely as an additional task given to the District Court in addition 

to its main task of trying and deciding criminal and civil cases to assess the lawfulness of detention, seizure, termination of 

investigation and termination of prosecution, detention and seizure carried out by investigators. The main objective of pretrial 

institutionalization in the Criminal Procedure Code is to carry out horizontal supervision of the act of force imposed on the suspect 

while he is in the investigation or prosecution examination so that the act does not contradict the provisions of law and law.28 

 

In the Decision of the South Jakarta District Court Number 04 / Prap.pid / 2015 / PN.Jkt The judge considers the petition by the 

petitioner (Budi Gunawan), namely as follows: the authority to carry out investigations and investigations of Corruption Crimes 

against the Petitioners. Before considering further petitions, the Respondent will first state the duties and powers of investigating, 

investigating and prosecuting the Corruption Crime as stipulated in article 6 letter c and article 11 of Law No. 30 of 2002 concerning 

the Corruption Eradication Commission, whose complete editorial is as follows: The Corruption Eradication Commission has the 

task of carrying out investigations, investigations and prosecutions of corruption crimes. 

 

 

 
23 https://www.bbc.com/indonesia/berita_indonesia/2015/02/150216_vonis_budigunawan_kpk, accessed on 5 September 2018 at 19.00. 
24 Andi Hamzah,2008, Indonesian Criminal Procedure Law, Sinar Grafika, Jakarta, p 187 
25 Harjono Tjitrosoebono.1987. DPP Peradin Comments on KUHAP.Jakarta, p 4 
26 HMA Kuffal, The Implementation of KUHAP in Legal Practice, UMM Press, 2008, Malang, p 251. 
27 Ibid, p. 253-254  
28 Yahya Harahap.,2002, Discussion of Problems and Implementation of Criminal Procedure Code, Sinar Grafika, Jakarta P 2-4. 

https://www.dictionary.com/browse/trial
https://www.dictionary.com/browse/trial
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Carrying out the tasks referred to in Article 6 letter c, the Corruption Eradication Commission has the authority to carry out 

investigations, investigations and prosecutions of corruption crimes which: (a) involve law enforcement officials, state officials, 

and other people who are related to criminal acts of corruption committed by law enforcement officers or state administrators; (b). 

get attention that is troubling society; (c) concerning state losses of at least Rp. 1,000,000,000.00 (one billion rupiah)” 

 

Article 11 letter a of Law Number 30 of 2002 provides a limitation on people as legal subjects of Corruption Criminal Actors who 

are the authority of the KPK to carry out investigations, investigations and prosecution of Corruption Crimes, namely law 

enforcement officers; state administrators; other people who are related to criminal acts of corruption committed by law 

enforcement officials or state officials. What is meant by law enforcement officers, namely: Investigators; Prosecutors and Judges. 

What is meant by State administrators as referred to in article 1 number 1 of Law Number 28 of 1999 concerning State 

Administration that is Clean and Free from Corruption, Collusion and Nepotism are: State Officials who carry out executive, 

legislative, or judicial functions, and other officials who Its main functions and duties are related to state administration in 

accordance with the provisions of the prevailing laws and regulations. In article 2 of Law Number 28 of 1999 concerning State 

Administration that is Clean and Free from Corruption, Collusion and Nepotism, it is stated that state administrators consist of: 

State Officials at the Top State Institutions; State Officials at State High Institutions; Minister; Governor; Judge; Other state 

officials in accordance with the provisions of the applicable laws and regulations; and other officials who have strategic functions 

in relation to state administration in accordance with the provisions of the prevailing laws and regulations. 

 

The Petitioner was designated as a suspect in the alleged Corruption Crime by the Respondent when the Petitioner served as Karo 

Binkar (Head of Career Development Bureau) as determined based on Investigation Warrant No. Sprin.Dik-03/01/01/2015 dated 

12 January 2015 (videbukti T-9), and in evidence T-9 it is stated that the alleged corruption was committed in the period 2003 to 

2006, since the appointment of the Petitioner based on the Decree of the Chief of Police No.Pol. : Skep / 217 / IV / 2003, dated 

April 24, 2003 concerning Dismissal and Appointment of Position within the National Police whose name is Drs. Budi Gunawan, 

Rank of Kombes Pol. Nrp. 59120980, from the Old Position of Pamen Police Headquarters (Adjutant to the President of the 

Republic of Indonesia) to the New Position of Karo Binkar Desumdaman Polri as of 24-04-2003.  

 

The Respondent has stated that the decision to raise or improve the case from the Investigation process to the Investigation level 

was carried out based on the exposure of the Investigator team which stated and assured that 2 (two) sufficient pieces of evidence 

had been found indicating that the Petitioner had committed a criminal act of corruption including presenting evidence. the 

qualification of the Petitioner as a Law Enforcement Officer or State Administrator. However, during the examination of this case 

the evidence was never submitted by the Respondent, so the District Court concluded that the Respondent was unable to prove that 

the Petitioner while serving as Karo Binkar was a Law Enforcement Officer and/ or State Administrator as referred to in the 

provisions of article 11 letter a of Law Invite the KPK. 

 

During the Petitioner served as Karo Binkar, the public did not know the Petitioner at all, and the public only knew the Petitioner 

when the Petitioner was determined as the sole candidate for Chief of Police by the President of the Republic of Indonesia, and 

when the Petitioner was declared a suspect by the Respondent, right a day before the Petitioner took the fit and proper test in the 

DPR, so that qualifications get attention that is troubling the public as referred to in Article 11 letter b of the KPK Law is not 

fulfilled. In article 11 letter c, it is stated that the legal subjects of the perpetrators of the Corruption Crime which are under the 

authority of the Corruption Eradication Commission (the Respondent) are people whose actions cause state losses of at least Rp. 

1,000,000,000.00 (one billion rupiah). 

 

The act of receiving a gift or promise in Law No. 31 of 1999 which has been amended by Law No. 20 of 2001 concerning the 

Eradication of Corruption Crimes, is not associated with the incurring of state losses, because these acts are related to the abuse of 

power or authority, so that what the Petitioners allegedly did did not cause losses to state finances, so that the qualifications in 

Article 11 letter c The KPK Law was not fulfilled. 

 

Based on the consideration of Judge, the Petitioner is not the legal subject of the Corruption Crime who is the authority of the 

Corruption Eradication Commission (the Respondent) to carry out investigations, investigations and prosecution of Corruption 

Crimes as referred to in article 11 of the Corruption Eradication Commission Law, so the investigation process carried out by KPK 

Investigators related to the incident The penalties referred to in the Determination of the Petitioner as a suspect as referred to in 

Article 12 letter a or b, Article 5 paragraph (2), Article 11 or 12 B of Law 31 of 1999 concerning Eradication of Corruption Crime 

Jo. Law 20 of 2001 concerning Amendments to Law Number 31 of 1999 concerning Eradication of Corruption Crime Jo. Article 

55 paragraph 1 to 1 of the Criminal Code is invalid and not based on law, and therefore the Aquo determination has no binding 

power. 

 

CONCLUSION 

 

The freedom of judges is one of the important principles in the rule of law concept. The freedom that is meant by law is also not 

freedom without limitations but also freedom that is responsible and full of truth. This freedom is what prompts the judge to give 

the fairest decision and based on the One Godhead. According to the Judge's thought, in resolving conflicts faced to him, he must 

be able to resolve objectively based on the applicable law, so in the decision-making process, the judges must be independent and 

free from influence from any party, including from the executive. In the Decision of the South Jakarta District Court Number 04 / 

Prap.pid / 2015 / PN.Jkt Sel, the judge, Sarpin as the presiding judge decided that the pretrial petition submitted by the Petitioner, 

Budi Gunawan, was partially granted. Mentioned in his consideration, namely the Investigation Order Number: Sprin.Dik-

03/01/01/2015 dated 12 January 2015 which determined the Petitioner as a suspect by the Respondent regarding a criminal event 

was invalid and not based on law, and therefore the determination of aquo did not have binding strength. 
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