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ABSTRACT  

 

Authentic deed as the strongest and most complete evidence plays an important role in every legal relationship in public life and 

authentic deed has perfect evidence in legal deeds. From the juridical analysis, Notary only formulates the wishes or actions of 

the person/persons in the form of an authentic deed, taking into account the applicable rules of law. Notary performs an act of 

making a deed by order of the parties, and the formal conditions determined by law in the making of the deed have been met by 

the Notary.Then, Notary is not responsible and the notary deed is not and can be revoked by the Court. Concerning the cancellation 

of Notary Deed in the decision of Civil Case No.05/Pdtg/2009/PN.Rbg, it is less accurate because the notary is responsible for the 

overall formality. A notary deed is a party deed in which the deed only contains the statements of the parties who come to the 

notary. Notary as a public official only summarizes the evidence and statements, he obtains from appearers. 
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Introduction 

 

In Law No. 2 of 2014 changes from Law No. 30 of 2004,who is known as a General Official, as the provisions of Article 11 

paragraph (1), are those given the duties and authority only specifically in making deeds. Notaries in carrying out their duties to 

make deeds must act honestly, independently, impartially, and safeguard the interests of the parties involved in legal deeds. 

Therefore, a notary in carrying out his duties and responsibilities must maintain order, and legal protection based on truth and 

justice and legal certainty.  

 

In relation to a deed made by a notary, notary deed can guarantee certainty, order, and legal protection that ultimately needed as a 

tool of written evidence for the appearers. The authority of Notary initially in carrying out his duties and authority was regulated 

in the Reglement op Het Notaris Ambt in Indonesie (Stb. 1860: 3) which was later regulated in Law No. 30 of 2004 as amended 

by Law No. 2 of 2014. 

 

Notary in the capacity of his office as provided in Article 15 paragraph (1) of Law No. 30 of 2004 amended by Law No. 2 of 2014 

is authorized to make authentic deeds on all deeds, agreements, required by legislation and/or required by the interested parties to 

be stated in an authentic deed. He guarantees the certainty of the date of making the deed, keeps the deed, and provides grosse, 

copy and citation of the deed. The making of the deeds are also not assigned or exempted to other offices or other persons prescribed 

by law. The provisions of this Article explicitly state that only a Notary who has the authority to make an authentic deed in any 

legal act desired by the parties, and the act has a purpose and objective with the certainty of date. Any deed which is not made by 

a Notary is not considered a deed and does not have authentic power. What is meant by authentic is about circumstances, events, 

or legal deeds held through a particular Official. 

 

Authentic deeds as the strongest and most complete tool of evidence play an important role in every legal relationship in the life 

of society. An authentic deed clearly specifies the rights and obligations, guarantees legal certainty, and at the same time it is hoped 

that disputes can be avoided. While such disputes are unavoidable, in the process of dispute resolution, an authentic deed which is 

the strongest and perfect tool of written evidence makes a tangible contribution to the settlement of matters cheaply and quickly.1 

 

As regulated in Article 1868 of the Civil Code, it states that an authentic deed is a deed in a form determined by or made in the 

presence of public officials authorized for it in the place where the deed is made. 

 

An authentic deed in fact contains a formal authorization in accordance with what the parties have notified the Notary. Notary has 

an obligation to create the authenticity of the deed made by or before him and the authenticity of the deed can only be created when 

the formal requirements specified in the Notary Office Law are met.  

 

Therefore, in making the deed, a Notary must ensure that what is contained in the Notary deed has been truly understood and in 

accordance with the wishes of the parties by reading it so that the contents of the Notary deed are clear and provide access to 

information, including the access to the relevant legislation for the parties signing the deed. When a deed does not meet the 

requirements of authenticity, the deed only has the power of proof as an individual deed. The privilege of an authentic is that it is 

a perfect proof of what is contained in it. This means that when a person submits an authentic deed to the judge as evidence, the 

judge must accept and consider what is written in the deed as an event that has actually happened.Then, the judge must not order 

the addition of evidence.   

 

 
1. Welin Kusuma, “Notary Profession” http://welinkusuma.blogspot.com/2020/05/profesinotaris. 



South East Asia Journal of Contemporary Business, Economics and Law, Vol. 24, Issue 1 (April)                                                                                               

ISSN 2289-1560 
 2021 

 

 

 137 

 

 

 

 

When there is a dispute between the parties bound by an agreement made in the form of an authentic deed, the deed is perfect 

evidence and does not need to be proven with other means of evidence as long as the other party does not prove otherwise. 

Concerning the perfection of notary deed as a tool of evidence, the deed must be seen as it is, and it does not need to be assessed 

or interpreted otherwise other than what is written in the deed.  

 

Thus, the obligation of a Notary is to formulate the wishes/actions of the parties into an authentic deed, taking into account the 

applicable rules of law. Therefore, the Notary in carrying out his duties must comply with the various provisions mentioned in the 

Notary Law, in this case accuracy, precision, and accuracy are required not only in the administrative technique of making the 

deed, but also the application of various legal rules contained in the deed. concerned for the audience, and the ability to master 

science in particular and law in general, so that the deed made is an authentic deed and has perfect proof power so that the interests 

in question are protected by the deed.  

 

If a Notary in carrying out his duties and position acts carelessly, carelessly and inaccurately in applying the rules of law related 

to the contents of the deed, then it can result in the position of the Notary deed he made has the power to prove the deed under 

hand or the Notary Deed becomes void for the law or the Notary Deed is revoked based on a court decision.  

 

This can be the basis for the Notary concerned as a defendant in court. However, in practice, a Notary is made or appointed as the 

Defendant by the other party even though the Notary has performed his duties and positions in accordance with the applicable 

provisions in the making of the Notary deed as required in the Notary Office Law and Code of Ethics. 

 

This happens in practice, as the provisions of Article 1868 of the Civil Code that the Notary deed has perfect force but it turns out 

that there are still Notaries who are not careful and meticulous in making the deed, so that the deed he made contains legal defects 

and the party who feels disadvantaged sued the Presenter and Notary to the Court, among other things in casesa land sale and 

purchase agreement that has been notarized cannot be extended with a land sale and purchase deed,for example, the decision of 

the Rembang District Court in the case register No. 05/Pdt.G/2009/PN. Rbg. From the background description above the author 

discusses in the title of this paper that isabout Juridical Analysis of the Power of Notary Deeds in Binding Sale and Purchase With 

Legal Disabilities. 

 

Problems 

 

From the description of the background that has been described above, the author further discusses the problems as follows: 

1. What is the power of the Notary Deed in Binding Sale and Purchase with Legal Defect? 

2. What are the consequences of the Sale and Purchase Binding Law when the deed is canceled?  

 

Discussion 

 

1.  Juridical Analysis on the Power of a Notary Deed With a Legal Defect 

 

A Notary in carrying out his daily duties is very sensitive to things that can bring down his name and authority as a Notary, even 

the actions taken by a Notary in his daily life can also drop his dignity, therefore a Notary must be able to maintain his good name 

and dignity, this is possible, because if things happen that can bring down his reputation as a Notary will result in his daily duties 

and in the Law is also possible investigation and examination to be held accountable by the authorities in overseeing all his conduct.  

 

In the discussion of the legal acts of a Notary in making a notarial deed in the background description above as an example of the 

decision of the Rembang District Court in the case register No. 05/Pdt.G/2009/PN. Rbg, both sides agreed to enter into a sale and 

purchase agreement on several plots of land with Mr. Sumarjan (pseudonym) as Defendant I which is stated in a Notary deed made 

by a Notary Y as Defendant II. Although the Notary has made a deed of sale and purchase in accordance with the provisions 

applicable in the making of the deed, but the Notary Y is still made as the Defendant in the lawsuit. From the result of the lawsuit, 

the decision stated that "stated that Defendant I had defaulted (default) and punished Defendant II (as Notary) to cancel the deed 

of sale and purchase agreement dated September 26, 2007 number 41 and punish Defendant II (notary) to remove from list of 

available minutes. the existence of a lawsuit that causes the plaintiff to feel disadvantaged, because the notarial deed as an authentic 

deed has been proven in court is not an authentic deed that has the power of material evidence, but instead results in no legal force 

because one of the parties to commit acts against the law for violating the rights of others that is, its existence with an element of 

deception. Therefore, the deed made by the Notary has a material error so that the legal consequence for the deed is declared 

invalid and has no legal force. 

 

Notary is to formulate the wishes or actions of the audience/the audience into the form of an authentic deed, taking into account 

the applicable rules of law. Notary is not biased but independent and not as one of the parties and not in favor of those interested. 

That is why in carrying out his duties and position as a public official there are provisions of the Law that are so strict for certain 

persons, are not allowed as witnesses or as stakeholders in the deed made before him.  

 

The main task of a notary is to make an authentic deed, while the authentic word according to Article 1870 of the Civil Code gives 

to the parties who make it a perfect proof. Herein lies the important meaning of a notary, that a notary by Law is authorized to 

create a perfect instrument of proof, in the sense that what is stated in the authentic deed is essentially considered true as long as 

there is no evidence to the contrary.  
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According to the author in relation to the above case that the deed of sale and purchase actually remains valid only the legal act 

that must be done by the Defendant (in this case the buyer) which is punished by the Court to implement the payment of land 

purchase to the Plaintiff (Seller). As in the contents of the deed agreed by the parties (in this case the seller and buyer) it turns out 

that the payment of land purchase was not made in a timely manner by the Buyer (Defendant) to the seller (Plaintiff), then the deed 

automatically becomes void.   

 

According to the Author in relation to the above case, there is actually no violation committed by the Notary in issuing the sale 

and purchase deed. However, because the legal acts that should be done by the Buyer (Plaintiff) in purchasing land belonging to 

the Defendant were not paid immediately, then of course the Defendant did not want to hand over his land and illegal deeds in 

connection with the making of the Sale and Purchase Agreement No. 13 dated September 6, 2001 is actually not in the notary but 

in the Buyer (Defendant).2 Thus in the opinion of the author that the settlement of the cancellation of a notary deed that is not 

followed by a deed of law can not, should be a lawsuit in court, because as long as the obligation is not fulfilled by one of the sale 

and purchase agreement then one of the parties who feel disadvantaged does not file a lawsuit to The court then the deed remains 

valid as long as it is an authentic deed, but if it is proven in Court that the contents of the deed do not fulfill its obligations by one 

of the parties, then the Court is authorized to revoke the deed. 

 

In the opinion of the author, it can be known that the reasons for the making of the Land Sale and Purchase Deed by and in the 

presence of a notary payment for the land object sold have not been done in full by the buyer. In this case, the payment is made in 

stages based on the agreement of the requirements that must be met by the parties to make a deed of Land Sale and Purchase Bond. 

The seller promises and binds himself to sell to the buyer who promises and binds himself to buy from the seller a certain piece of 

land; The seller acknowledges that the sale price of land and buildings to be sold by the seller to the buyer is the amount that has 

been agreed and has been paid by the buyer to the seller at the time of signing the deed and the deed of sale and purchase is also 

valid as a sign of receipt or a valid receipt without reducing the issuance of separate/special receipts.  

 

However, in the course of a sale and purchase agreement does not always run-in accordance with the agreement of the parties who 

made it, there are certain conditions that result in an agreement must end not in accordance with the initial agreement. There are 

several factors that lead to the cancellation of the sale and purchase deed, the sale and purchase price that has been agreed in the 

sale and purchase agreement is not paid by the buyer until the period that has been agreed; 3 

 

2. The legal force of Sale and Purchase Binding with revoked deed  

 

A sale and purchase binding agreement is a preliminary agreement before the sale and purchase agreement, a sale and purchase 

binding agreement that serves as a preliminary agreement and its form is free. This can be interpreted that the sale and purchase 

agreement is the beginning or the obligatory or complementary agreement. However, the obligatory agreement is born before the 

principal agreement exists, and this is not the same as the usual obligatory agreement such as a liability, mortgage or fiduciary 

agreement that is born after being preceded by a receivable’s agreement first.  

 

Since the sale and purchase agreement is a preliminary agreement, then usually in the agreement contains promises from the parties 

that contain the conditions while the conditions for the actual sale and purchase are met. Of course, the parties after the conditions 

for the sale and purchase have been met can meet again (for the obligation of sale and purchase in the presence of public officials 

authorized to carry out the sale and purchase). 

 

In a land sale and purchase agreement can be said as an agreement in which both parties bind each other to do the sale and purchase, 

if things that have not been met at the time of the sale and purchase agreement is done, usually involving unpaid prices or letters- 

land deeds that do not yet exist.  

 

Between the sale and purchase agreement with the sale and purchase agreement, according to the author, this has a difference with 

the sale and purchase as referred to in the Civil Code which is regulated in Book III Chapter 5 (Article 1457-1540). Sale and 

purchase which in Dutch is called "koop en verkoop" is an agreement/agreement (overeenkomst) with which one party the seller 

binds himself to deliver an object (zaak), while the other party the buyer to pay the price that has been promised as Article 1457 

of the Criminal Code Perdata. General provisions of the nature and rights and obligations of the parties: the seller and the buyer, 

as soon as they agree on the object and the price in question even if both the object and the price have not been delivered and paid.  

 

The transfer of ownership of the object sold only occurs if it has been delivered (levering). Surrender in the sale and purchase is a 

transfer of goods that have been sold into the power (macht) and property (bezit) of the buyer. If the item sold is a specific item, if 

the parties do not specify otherwise, then this item from the time of purchase is the responsibility of the buyer, even if the delivery 

has not been made, and the seller can (be entitled to) demand the price.  

 

The buyer has a primary obligation to pay the price of what he buys, at the time and place as stipulated in the relevant agreement 

with the additional rule that if the parties do not specify it, the payment must be made on the spot at the time of delivery of the 

item. 

 
2 Roesnantiti Prayitno, 1989, Tugas dan Tanggung Jawab Notaris Sebagai Pejabat Pembuat Akta Tanah (Duties and Responsibilities of 

Notaries as Land Deed Making Officials), Jakarta: Media Notariat INI, p. 4 
3 Habieb Adjie, 2009, Meneropong Khasanah Notaris dan PPAT Indonesia, Citra aditya Bakti, Bandung, p. 26   
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If the buyer does not pay the price of the item he bought, then the seller can demand the cancellation of the sale and purchase in 

question. Land sale and purchase bonds according to the author can be classified into conditional alliances. This can be seen based 

on the provisions of Article 1253 of the Civil Code which states: "The alliance is conditional if it is suspended on an event that is 

still to come and still will not necessarily happen, either by suspending the alliance until such an event occurs according to the 

occurrence or non -occurrence of such events.   

 

A conditional alliance is opposed to a pure alliance, that is, an alliance that does not contain a condition. One of the important 

conditions in a reciprocal agreement is breaking a promise. "Breach of promise is a condition of annulment" contains the condition 

of annulment as provided in Article 1266 of the Civil Code. The condition of void is considered always present in the reciprocal 

agreement. If the cancellation condition occurs, the agreement is not legally void, but cancellation must be requested from the 

judge. The request must also be made even if the breach of promise as a condition of void is included in the agreement. 4 

 

Repeal of the Notary Deed in the Decision of Civil Case No.05/Pdtg/2009/PN. Rbg   

 

Sale and Purchase Binding Agreement is made in an authentic deed made by and in the presence of a Notary, so that the Sale and 

Purchase Binding Deed is an authentic deed that has perfect proof of power, this provides more protection and legal certainty for 

the parties who make it.  

 

With the help of a notary, the parties who make the sale and purchase agreement will get help in formulating the things that will 

be agreed.  

 

A deed made by a notary has an authentic nature, not because the law applies it, but because the deed was made by or in the 

presence of a public official. This is as referred to in Article 1868 of the Civil Code which states: “An authentic deed is a deed in 

the form prescribed by Law, made by or in the presence of public officials authorized for it at the place where the deed is made.  

 

Based on Article 1868 of the Civil Code, it can be known that there are two forms of deed, namely a deed made by a notary and a 

deed made before a notary. A deed made by a notary can be a deed that contains relaas or authentically describes an action taken 

or a situation seen or witnessed by the maker of the deed, the notary himself, in carrying out his office as a notary. This deed is 

also called a deed made by a (door) notary (as a public official).  

 

A notary deed may also contain a deed head (purpose of deed), deed body and deed cover, which contains what happened, due to 

deeds committed by another party before a notary, meaning explained or told by another party to the notary in carrying out his 

office and to the need where the other party intentionally comes before a notary and gives the evidence or commits the deed before 

a notary, so that the evidence or deed is constituted by a notary in an authentic deed.  

 

In all these deeds the notary describes or gives in his office as public office testimony of all what he sees, witnessed and 

experienced, done by another party. In the group of deeds as referred to above include deeds that contain grant agreements, sale 

and purchase and Binding Sale and Purchase (excluding sale in public or auction), final ability (will), power and so on.5 

 

The body or content of the deed mentions the provisions or agreements desired by the attendees. For example, in the sale and 

purchase binding deed, then in the body and the deed, what is wanted by the respondent is mentioned.  

 

The cover of the deed is a fixed form, which also contains the place where the deed was made and the names, positions and 

residences of the instrumental witnesses. Usually in the comparison the names of these witnesses are not mentioned, but only 

designated to the names that will be mentioned at the end of the deed is in the closing part. It is further stated in this closing section, 

that the deed is read to the witnesses and witnesses, and thereafter signed by the witnesses, the witnesses and the notary.  

 

In relation to the above case, whether the deed revoked by the Court is correct or not, according to the Author, the Council of 

Judges in revoking the deed is less appropriate. Because the Notary did not make an error in making the contents of the deed, but 

the fault lies with the buyer (defendant) who did not perform his obligations, so that the Buyer must be punished for executing as 

referred to in Article 1870 of the Civil Code. He provides between the parties, including his heirs or persons entitled to rights from 

the parties, a perfect proof of what is done /stated in this deed. This means having the power of such evidence because it is 

considered attached to the deed itself so that it does not need to be proven again and for the Judge it is a "Mandatory/Necessary 

Evidence". Thus, whoever declares that the authentic deed is false, then he must prove the falsity of the deed. Therefore, the 

authentic deed has the power of proof in external, formal and material matter. 

 

Rationally, the parties who make an agreement must want everything they have made to be fully implemented, but because of the 

incompetence of one-party creating problems so that there are parties who feel disadvantaged and have the authority to deed, 

because that is the party who feels authority intends to cancel the agreement.  

 

For this, the decision of an authorized third party is required in accordance with the applicable laws and regulations, which in this 

case has been appointed by the court judge as the sole authorized party. These provisions are expected to create justice and legal 

certainty for each party to the agreement.  

 
4 Mariam Darus Badrulzaman, Aneka Hukum Bisnis, PT Alumni Bandung, 2005, p. 13. 
5 GHS Lumban Tobing, 1983, Notary Office Regulations, Jakarta, Erlangga, p. 26. 
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The notary is faced with the fact not only to record and legalize and make a deed for the benefit of the parties who want it, but also 

to provide legal advice to the parties in relation to legal deeds to be recorded, legalized and made the deed before a notary. However, 

the notary is also at the forefront of the issue of creating a law in resolving issues that may arise or have existed between the parties 

so that a satisfactory solution is obtained for the parties.  

 

The legal consequence of the decision passed by the court against the notary is that a person's responsibility for what he makes is 

of course the obligation of each individual. A trust is given to him for the protection of a person.   

 

The notary cannot be sued for the loss of the cost of making the deed he has made. A Notary can be held accountable if, the Notary 

is proven to have committed violations such as illegal deeds, for example in the making of a deed there is an element of coercion 

from the Notary for one party to sign, not read the deed, and other formal conditions of making a deed violated Notary, if the 

parties prove can claim compensation to the Notary.  

 

If the Notary performs an deed of making a deed on the orders of the parties, and the formal conditions specified by law in the 

making of the deed have been met by the Notary, then the Notary is not responsible.  

 

Notaries who commit errors in carrying out their duties cannot be exempted from the existing sanctions; sanctions can be in the 

form of criminal sanctions or civil sanctions. For a Civil sanction applicable on a deed made by a Notary loses its nature as a 

Notary deed, the deed loses its ethics.   

 

After analyzing the case above, in the absence of violations made by the Notary, the content of the substance violated is not the 

responsibility of the Notary.  

 

Conclusion  

 

From the above discussion, it can be concluded as follows:  

 

1. As a result of the law and its settlement of the cancellation of a notary deed not followed by a deed of law, the deed made is 

not wrong in relation to the decision and can not necessarily be revoked by the Courts because Notary in his capacity make a 

deed based on the wishes of the parties accompanied by formal evidence brought by the parties. Notary is to formulate the 

wishes or actions of the audience/the audience into the form of an authentic deed, taking into account the applicable rules of 

law. The Notary performs an act of making a deed on the orders of the parties, and the formal requirements specified by law 

in the making of the deed have been met by the Notary, then the Notary is not responsible.  

 

2. The revocation of the Notary Deed in the decision of Civil Case No.05/Pdtg/2009/PN. Rbg is less accurate on the deed which 

he made the notary responsible in terms of formality as a whole. A notary deed is a party deed where the deed only contains 

the statements of the parties who came to the notary. The notary as a public official only summarizes the evidence and 

statements he obtains from the audience. From the decision passed by the Court against the Notary that the notary can not be 

said to have violated the making of the Deed of Sale and Purchase, because what is stated in a notarial deed is the will of the 

parties, where the notary is a public official. The Notary has no responsibility in relation to the decision because the Notary 

has met the formal requirements of the deed.  
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