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ABSTRACT  

 

This paper examines the legal protection of foreign investors who have an important role in Indonesia's economic development. 

The novelty of this paper is to examine the fundamental changes in the Investment Law, namely the principle of non-discrimination 

for domestic and foreign investors in the treatment, position, existence, protection, and legal certainty of investment in Indonesia. 

This principle is also supported by no nationalization of foreign investment as happened in 1958. Updates in the InvestmentLaw 

also regulates One Stop Services and the Acceleration of Business Implementation as well as regulations on business fields that 

will be reviewed periodically. Investment arrangements are also contained in the Law on Job Creation. 
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INTRODUCTION 

 

Economic activities cannot be separated from macro and micro approaches. (Hartono, 2007: 11-12). At the macro level, economic 

activity is studied in a total and comprehensive manner, while at the micro level it is more focused on individual activities, but the 

goal is for people's lives to have prosperity in social justice, as the state aspires to. This level also refers to the concept of a just 

and prosperous economic law.  

In realizing the aspired economy, it cannot be separated from economic actors which include investment. Kindleberger and 

Goldberg put forward two important proposals related to investment, namely the existence of a ' General Agreement for 

International Corporation', and  a special agency tasked with implementing the Agreement (Adolf, 2004: 35). These two proposals 

by Kindleberger and Goldberg have been regulated in Law Number 25 of 2007 concerning Investment (hereinafter abbreviated as 

the Investment Law) and other regulations.  

 The Investment Law has provided fundamental changes in the treatment, position, existence, protection and legal certainty 

of foreign investment in Indonesia. The changes are fundamental, because investors can carry out investment entirely in Indonesia, 

without any differences with domestic investors, both in terms of the amount of capital, investment procedures and business fields. 

This change is a reflection of the principles of openness and non-discrimination.  

This fundamental change was also followed up in Law Number 11 of 2020 concerning Job Creation. This law has amended 

around 82 laws and repealed 2 laws. The Job Creation Act was later declared conditionally unconstitutional by the Indonesian 

Constitutional Court, but still shows the government's legal politics to regulate investment in Indonesia.   

Foreign investment is an important part for Indonesia, especially foreign direct investment, in the context of realizing 

people's welfare. The important factor for foreign direct investment is the permanent nature of operating with the establishment of 

a company in Indonesia, and Indonesia opening up the widest possible range of such foreign direct investment. 

The State of Indonesia provides various promotive facilities for foreign investors. This facility is at least an effort to attract 

investment. This openness places Indonesia's competitiveness ranking globally slightly increasing from 2020. The results 

SurveyWorld Competitiveness Yearbook2021the Institute Management Developmentposition Indonesia's competitiveness at 37th 

position out of 64 countries. There is an increase in ranking from the 2019 position at 40 

(https://www.feb.ui.ac.id/blog/2021/08/20/survei-wcy-2021-daya-saing-indonesia-naik-ke-peringkat -37). 

This fluctuation in the competitiveness rating is reasonable, considering that other countries are also competing to attract 

foreign investors, by providing good facilities for foreign investors. Indonesia's efforts to improve competitiveness are also very 

significant, due to the support for infrastructure that has begun to be developed, the macro economy and the ease and efficiency of 

foreign investment. The ups and downs of foreign investment have a long history. Starting with the distinction between domestic 

and foreign investors, different arrangements, legal subjects for investors to business fields are also distinguished. The Investment 

Law has changed fundamentally in order to attract foreign investors and the nature of Indonesia's openness in the global era.  

The application of the principles of openness and non-discrimination is to dispel the doubts of foreign investors to invest 

in Indonesia. Erase the traces of nationalization that existed in Indonesia in 1958, especially for companies owned by Dutch 

citizens. This nationalization was motivated by the failure to resolve the West Irian problem, so that an attempt was made to 

repatriate the Dutch and nationalize Dutch companies. This openness means that foreign investors directly invest in Indonesia, so 

they are not expected to only invest their shares in Indonesia.   

Openness to foreign investors in Indonesia with the same treatment as domestic investors is a form of legal protection for 

investment in Indonesia. The legal protection is not only at the beginning of investment in Indonesia, but also guarantees that there 

will be no nationalization actions against foreign companies. 
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ONE STOP SERVICE AND ACCELERATION OF BUSINESS IMPLEMENTATION/TRANSPARENCY IN FOREIGN 

INVESTMENT IN INDONESIA 

 

The government has taken various steps to attract foreign investors to Indonesia. Various ways have been carried out, such as 

cutting excessive bureaucracy that will cut the high cost economy which is an obstacle in investment in Indonesia. The licensing 

period and the costs incurred will affect the smaller profit margin, making it unattractive to invest. The weakness of coordination 

is one of the elements that hinders the implementation of investment in Indonesia, arrangements have been made to cut down the 

bureaucracy.   

A transparent investment climate, starting from business licenses, costs, and company operations, is a guarantee of legal 

certainty for foreign investment in Indonesia. Accountabilitythrough constitutional reforms, improving the judicial system, and 

legal certainty as part of efforts to attract foreign investors. These factors have changed the old paradigm of foreign investment in 

Indonesia, which faced a convoluted licensing bureaucracy and suggested financing burdens, into an easy and transparent 

procedure. 

 Other steps that have been taken by the Government include the existence of one-stop integrated services and acceleration 

of business based on Presidential Regulation Number 97 of 2014, Presidential Regulation Number 91 of 2017 concerning 

Implementation of Accelerated Business and Minister of Home Affairs Regulation Number 138 of 2017 concerning One-Stop 

Integrated Services. Area.  

One-Stop Integrated Service is an integrated service in a single process, starting from the application to the completion of 

service products through one door (Article 1 number 11 of Presidential Regulation Number 97 of 2014). The product in question 

is all matters relating to the permit application submitted for investment. One door means that services can be completed in one 

place and is an act of efficiency in business activities in achieving good governance and services with an online system.   

One-stop integrated service is basically a service process that is fast, easy, cheap, transparent, sure, and affordable, 

implemented by a one-stop integrated service. This is to support the implementation of business acceleration.  

The implementation of business acceleration is carried out by monitoring and evaluating the performance of business 

licensing services, starting from the Government, Province and Regency / City. Supervision and performance appraisal of licensing 

services is attempted to be carried out in collaboration between the relevant agencies and auditors and certain professions, namely 

professions related to the licensing sector. Sanctions are also given to the Governor or Regent/Mayor who does not carry out 

services optimally and/or issues a Business License in accordance with the applicable provisions and will be taken over by the 

officials above who will provide administrative sanctions.  

Obstacles that arise in integrated services will be resolved through task units in each relevant Ministry/Agency. The task 

force consists of the National Task Force, Ministries/Institutions and Provinces and Regencies/Cities.  

 

BUSINESS SECTOR IN THE INVESTMENT SECTOR  

 

An important issue in investment is the business sector, because the business sector reflects the principles of openness and non-

discrimination in investment in a country. Article 12 paragraph (1) of the Investment Law has mandated the regulation of business 

fields. Classification of business fields into three, namely open business fields, closed business fields and open business fields with 

conditions. This line of business is treated equally between foreign investors and domestic investors or also joint venture 

investments between foreign investors and domestic investors. Based on the historical aspect, there are business fields that are 

regulated in law or some are regulated in other laws and regulations below. The last is Presidential Regulation Number 44 of 2016 

concerning Business Fields that are Closed and Business Fields Open with Conditions in the Investment Sector. 

Regulations, both open, closed and open business fields with conditions have been regulated in Law Number 78 of 1958, 

Law Number 1 of 1967 and Law Number 6 of 1968. These regulations are periodically reviewed with several changes in the field 

business that can and cannot be invested. The last regulation is Presidential Regulation Number 44 of 2016. 

Law Number 78 of 1958 details the business fields that are prohibited for foreign investment, namely Article 3 and Article 

4. general explanation and article by article. Other business fields that play an important role in national defense, such as the 

production of weapons, munitions, explosive devices and war equipment are completely prohibited for foreign capital. The 

government can add to it by determining certain business fields that are prohibited for foreign investment. These business fields 

are not stated in detail, so they can lead to various interpretations, both broadly and narrowly.  

Furthermore, Presidential Decree No. 31/1995 regulates business fields that are closed and reserved for industry/small 

business or industry/small business in collaboration with medium or large entrepreneurs have been included in the attachment to 

the presidential decree. The list of closed business fields has a validity period of 3 (three) years, and if desired, it can be reviewed 

according to needs and developments. The business fields are divided into four criteria, namely: 

1. Closed Business Fields Whole Capital Owned by Foreign Citizens and/or Foreign Legal Entities. 

2. Business Fields Closed to Investments in which the Company's Capital is Owned by Foreign Citizens and/or Foreign 

Legal Entities. 

3. Business Fields Closed to Investment Unless Certain Requirements are met. 

4. Business Fields that are Absolutely Closed to Investment. 

Presidential Decree No. 96 of 1998 also places absolute closed business fields and those that are closed to investment, the 

capital of which is partly owned by foreign investors. Each of these business fields is distinguished between the primary sector and 

the secondary sector.  

 Next is the Decree of the President of the Republic of Indonesia Number 96 of 2000 concerning Business Fields that are 

Closed and Fields Open with Certain Requirements for Investment. The business fields in this Presidential Decree are more detailed 

for each sector. Absolute closed sectors for agriculture, marine, fisheries, industrial and trade sectors, transportation and mining 

and energy sectors.   

Presidential Regulation Number 77 of 2007 concerning List of Business Fields Closed and Business Fields Open with 

Conditions in the Investment Sector places these business fields in the attachment to the Presidential Regulation and can be 
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reviewed every 3 years. This Presidential Regulation provides more detail on the fields of business that are closed and open with 

conditions. 

Presidential Regulation Number 36 of 2010 replaced Presidential Regulation Number 77 of 2007 and this regulation was 

later replaced by Presidential Regulation Number 39 of 2014. One of the considerations is that to further increase investment 

activities in Indonesia. 

Presidential Regulation Number 44 of 2016 emphasizes increasing domestic and foreign investment activities in order to 

accelerate development and continue to protect Micro, Small and Medium Enterprises, as well as Cooperatives. The list of closed 

business fields does not differentiate between fields such as agriculture, forestry, industry and so on, but directly mentions business 

fields. The business sector in question is the details of the field, for example in Presidential Regulation No. 39 of 2014, it is stated 

that the forestry sector is the business sector of catching fish for catching fish species listed in Appendix I of the Convention on 

International Trade in Endangered Species of Wild Fauna and Flora (CITES). , then Presidential Regulation Number 44 of 2016, 

directly mentions the line of business, namely catching fish species and so on. 

  

LEGAL PROTECTION FROM GOVERNMENT NATIONALIZATION ACTIONS IN FOREIGN INVESTMENT IN 

INDONESIA 

 

Nationalization is the process of taking over the ownership of a state-owned private or foreign company. The nationalization of 

foreign businesses, especially citizens and Dutch-owned companies, has been carried out in Indonesia. Sudargo Gautama pointed 

to Article 27 of the UUDS concerning the revocation of property rights for the public interest which must be followed by 

compensation for losses. If there is no compensation, then the term is confiscation. Confiscation is the revocation of rights with a 

special feature, namely without compensation. (Gautama, 1975: 6) However, in terms of nationalization, it can include 

expropriation or confiscation.  

The Indonesian government has carried out nationalization actions against foreign (Dutch) companies, namely based on 

Law Number 86 of 1958 in Article 1 which states: 

 

Dutch-owned companies located in the territory of the Republic of Indonesia which will be stipulated by Government 

Regulation are subject to nationalization and declared to be the full and free property of the Republic of Indonesia. 

 

The provisions of this article were then followed up by Government Regulation Number 2 of 1959 concerning the 

Implementation Principles of the Law on the Nationalization of Dutch Companies, which stated that: companies and capital which 

are wholly or partly owned by individuals or companies. Dutch citizens domiciled within the territory of the Republic of Indonesia 

or wholly or the company or its capital is owned by an individual Dutch citizen and domiciled outside the territory of the Republic 

of Indonesia or in the territory of the Kingdom of the Netherlands. This nationalization also includes all shares in the company's 

capital that are not yet owned by the Republic of Indonesia.  

This nationalization also includes assets and reserves, both fixed, movable and rights or receivables (Article 2 of Law No. 

86 of 1958). However, it is not explained whether the rights and receivables are only in the territory of the Republic of Indonesia 

or not.    

As a result of the enactment of Law Number 86 of 1958, there were many demands made by the old owners before foreign 

judges. Foreign judges are asked to determine whether the nationalization that has been carried out by Indonesia can be recognized 

or not, and foreign judges are asked to conduct a judicial review of the law. 

The examination of foreign judges on the actions of countries carrying out nationalization may include various things, 

namely: 

a. examinations can be carried out by law between countries. Does the nationalization concerned contradict the principles 

of law between countries as recognized by civilized nations (general principles of law as recognized by civilized 

nations)? 

b. The test can also be carried out on formal law or material law rather than the State that carried out the nationalization 

itself. Does this nationalization regulation not conflict with the Constitution or other laws of the State that carried out 

the nationalization itself? 

c. examination of the principles of public order  (openbare order, ordre public) from this foreign country. Can this foreign 

nationalization law escape the zeef of public order so that it can be recognized or accepted by foreign judges? Gautama, 

1975: 37)  

 

Foreign judges in carrying out examinations of nationalization measures are extra-territorial nationalization and 

revindication claims. Extra-territorial nationalization is applied because at the time of nationalization, objects outside the territory 

of the State that carried out the nationalization, while revindication claims were made because the objects were nationalized in the 

territory of the State that did so, but then the objects were taken outside the territory of that State.  

The impact of the action of nationalization is the loss of confidence of foreign investors, political turmoil, ego regionalism, 

the economy is getting worse and all companies and assets that are nationalized are under military supervision. Since then the 

military has played a role in determining the course of the national economy, and as a result it paralyzed the national economy, the 

banking system and international trade transactions collapsed.  

  

GUARANTEE OF LEGAL CERTAINTY AND BUSINESS SECURITY IN FOREIGN INVESTMENT IN INDONESIA 

 

The guarantee of legal certainty is very much needed by investors, because apart from being subject to investment laws and 

regulations, investors must also comply with other relevant laws and regulations. One aspect of legal certainty is the protection of 

one individual from the arbitrary actions of other individuals, judges and the government. Another aspect of the concept of legal 
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certainty is the fact that an individual must be able to judge for himself all the consequences of his actions, whether intentional or 

negligent (Budiono, 2005: 208). 

Thus, the relationship between investment regulations is very large with other regulations such as in the fields of taxation, 

employment, land, intellectual property rights, plant cultivation systems, forestry, arbitration and alternative dispute resolution and 

local government. However, it is often found that the laws and regulations are not in line with one another and even contradict 

each other. This can lead to confusion about the law itself as well as in understanding its application.  

 In realizing legal certainty, it cannot be separated from other elements, namely expediency/effectiveness and justice as a 

legal goal. Ideally the law should be able to accommodate these three elements. However, the relationship and its application are 

often not as desired. The relationship between legal certainty and justice is often inconsistent and in harmony.   

In addition to legal certainty, business security guarantees are an important factor in foreign investment in Indonesia. 

Concerns about the security of doing business or investing their capital from non- commercial risks (non-commercial risks) are the 

main considerations for a foreign investor who will invest in Indonesia, although there is no guarantee also in other countries, 

including even developed countries. This is mainly related to the stability of the government and politics of a country. Article 24 

of the Investment Law itself has actually provided guarantees for business security, namely the guarantee of certainty of protection 

is a government guarantee for investors to obtain legal protection in investment activities.  

The consideration of business guarantees in developing countries, including Indonesia, is the main consideration, because 

in general in developing countries, the political risk indicated by a government that is still unstable is considered to be greater risk 

and will affect the business it runs.    

Likewise, the consideration of non-commercial risks, the Government of Indonesia has provided a guarantee that there will 

be no nationalization of foreign investors and if this is done, compensation will be given, the amount of which is determined based 

on the market price (Article 7 UUPM). If an agreement on compensation is not reached, the investment dispute settlement will be 

brought to an arbitration institution. 

Non-commercial risks due to social unrest such as labor strikes, social unrest, large-scale demonstrations and others are 

more difficult to predict, because the guarantee for that is very relative. Therefore, foreign investors will consider a business 

location that is relatively safe from the possibility of social unrest, and in the end will take a location close to the center of power. 

Fluctuations in the value of the rupiah against foreign currencies are also a consideration for foreign investors. However, 

this can still be taken into account because the use of foreign currency whose value is stable can be used as a reference for making 

investments. 

In order to guarantee business security, the steps that have been taken by the Government of Indonesia are to enter into 

bilateral agreements between the Indonesian government and foreign governments, particularly concerning the protection of its 

citizens in making investments in the two countries. The clauses of the cooperation agreement, among others, regulate legal 

protection and business guarantee protection and the existence of equal treatment for foreign investors with domestic investors. 

In addition to guarantees originating from within the country, and cooperation agreements with other countries, several 

international conventions must also be considered, particularly those concerning foreign investment, such as the MIGA Convention 

(The Convention Establishing The Multilateral Investment Gauarantee). This convention has been ratified by Indonesia based on 

Presidential Decree No. 31 of 1986. The substance of this convention is to encourage foreign investment through investment 

guarantee programs both regionally and nationally and to guarantee non-commercial risks that may be faced by foreign investors 

in a certain area. Country.  

Cooperation between countries both in the Southeast Asia region and with other regions in the world, such as the European 

Economy Community (EEC), Asia Pacific Economic Cooperation (APEC), North American Free Trade Agreement (NAFTA), must 

also be considered. Likewise, the role of the IMF and the WTO must still be observed, so that an increase in the flow of foreign 

investment can be expected.  

 

CLOSING 

 

Investment, both foreign and domestic, is part of the effort to realize the welfare of the community, because it provides a mirror of 

security and legal certainty as well as legal protection for everyone in carrying out their business. Guarantees of protection and 

legal certainty are important aspects in attracting foreign investors to Indonesia. The past that has discriminated against foreign 

investors and domestic investors has resulted in the loss of trust in doing business in Indonesia. 

The Investment Law has offered various facilities to ensure the security, assurance and protection of doing business in 

Indonesia. The increase in Indonesia's ranking as a destination for foreign investment is an important indicator in seeing the 

prospects of doing business in Indonesia.  
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Perundangan  

 

Undang-undang Nomor 86 Tahun 1958 Tentang Nasionalisasi Perusahaan Belanda 

Undang-Undang Nomor 25 Tahun 2007 Tentang Penanaman Modal 

Undang-Undang Nomor 11 Tahun 2020 Tentang Cipta Kerja.  

Peraturan Presiden Nomor 77 tahun 2007 tentang Daftar Bidang Usaha Yang Tertutup Dan Bidang Usaha Yang Terbuka Dengan 

Persyaratan  

Peraturan Presiden Nomor 36 tahun 2010 mengganti peraturan Presiden Nomor 77 Tahun 2007. 

Peraturan Presiden  Nomor 97 Tahun 2014 tentang Pelayanan Terpadu Satu Pintu  

Peraturan Presiden Nomor 44 Tahun 2016 tentang  Bidang Usaha yang Tertutup dan Bidang Usaha yang Terbuka Dengan 

Persyaratan di Bidang Penanaman Modal. 

 

Peraturan Presiden Nomor 91 Tahun 2017 tentang Pelaksanaan Percepatan Berusaha.  

 Peraturan Menteri Dalam Negeri Nomor 138 Tahun 2017 Tentang Pelayanan Terpadu Satu Pintu Daerah.  
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