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ABSTRACT  

 

The first legal breakthroughs accommodated in the PKDRT Law are forms of domestic violence which include physical violence, 

psychological violence, sexual violence and economic violence or neglect of the family. It is well known that before the PKDRT 

Law, the only known violence in Indonesian law was physical violence with the term persecution. With this legal breakthrough, 

victims of domestic violence who have been discriminated against by law can seek justice as expected for the various forms of 

violence that have occurred and befell them. The purpose of this study is to analyze the factors that influence the implementation 

of criminal law policies in an effort to overcome criminal acts of domestic violence, to formulate criminal law policy reforms in 

an effort to overcome criminal acts of domestic violence based on the value of justice. The research paradigm uses constructivism 

paradigm. The research method used is juridical empirical. The legal theory used as an analytical knife is the theory of justice and 

the theory of the legal system. The results of this study found that (1) the factors that influence the implementation of criminal law 

policies in an effort to tackle criminal acts of domestic violence, namely: The legal substance, regarding legal sanctions, in the 

formulation of Articles 44 and 45 of the UUKDRT is not balanced, Article 45 victims of psychological violence should have a 

heavier sentence than physical violence as stated in Article 44, because psychological violence has a longer effect on victims and 

also requires compensation for recovery so that they can return to normal. Furthermore, in Article 51 and Article 52 of the 

UUPKDRT, the offense that should be used is an ordinary offense, not a complaint offense. The legal structure is law enforcers 

who are less objective in assessing a case. In legal culture, the side of patrilineal, matrilineal and combined cultures which 

incidentally still adheres to existing customs or habits, from the cultural aspect which still considers women to have a lower 

position than men. Reform of criminal law policies in an effort to tackle criminal acts of domestic violence based on the value of 

justice. The reform of the policy of the Criminal Law on Domestic Violence, especially in physical violence and psychological 

violence, must provide justice for the victims in an effort to maintain the integrity of a harmonious and prosperous household. 

Several articles in the UUPKDRT that need to be reconstructed are Articles 44, 45, 51 and 52 of Law no. 23 of 2004. 
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INTRODUCTION 

 

In essence, the state provides guarantees for personal, family and community protection which is realized by the 

development and renewal of appropriate laws. Thus, in legal reform, including criminal law, the values that live in society must 

be considered.1 

The household or family is a place of refuge for all family members, but in reality many households become places of 

suffering and torture due to acts of violence. More and more cases of domestic violence are occurring in the community. This fact 

can be seen from various reports in the mass media and cases handled by institutions that care about women.2 

The government is responsible for preventing domestic violence which ensures the protection of individual and family 

rights. This has been realized with the enactment of Law Number 23 of 2004 concerning the Elimination of Domestic Violence 

(which is in Indonesian commonly referred to as UUPKDRT). Elimination of domestic violence in this law is to prevent all forms 

of domestic violence (preventive purpose), protect victims of domestic violence (protective purpose), take action against 

perpetrators of domestic violence (repressive purpose), and maintain the integrity of the household that is harmonious and 

prosperous (consolidative goal) which is the embodiment of the principle of equal rights and respect for human dignity.3 

The number of cases of Domestic Violence that occurred in Indonesia is a reflection of the failure of a family to build 

and maintain a conducive and comfortable household condition for every family member who takes refuge in it. Several cases of 

Domestic Violence that occur are a manifestation of the non-applicability of values and norms as a guide and guide for life in 

society. In general, victims who experience Domestic Violence tend to cover up the violence because they feel ashamed or think 

that household matters are private. This makes it difficult to examine cases of Domestic Violence that are brought to justice. 

Victims have a very important role in examining cases of Domestic Violence because victims are the ones who directly see, hear, 

and experience the violence that occurs. 

Ironically, the number of domestic violence is still high, as Data from Komnas Perempuan in 2018, there were 348,446 

cases of violence against women reported and handled during 20174, consisting of 335,062 cases sourced from case data/cases 

 
1Nyoman United Putra Jaya.2005.Relevance of Customary Criminal Law in Renewal of the National Criminal Law, Bandung: Citra Aditya 

Bakti.pp. 115. 
2 Mohammad Taufik Makarao, Weny Bukamo and Syaiful Azri, 2013, Law on Child Protection and Elimination of Domestic Violence, Rineka 
Cipta.Jakarta.pp. 191. 
3Mudjiati, 2008, Implementation of Law Number 23 of 2004 concerning Elimination of Domestic Violence A Challenge Towards a Gender 

Responsive Legal System, Indonesian Legislation Journal, Vol. 5 No. September 3, 2008. 
4Moh. Abd Basith, Anis Masdurohatun, Effectiveness Of Act Number 23 Of 2004 Regarding Elimination Of Violence In Household (PKDRT) 

Against Psychological Violence In Semarang,  Jurnal Daulat Hukum Volume 2 Issue 3, September 2019, ISSN: 2614-560X.p.413-420  
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handled by the Religious Courts, and 13,384 cases handled by 237 service delivery partner institutions, spread across 34 provinces. 

Komnas Perempuan sent 751 forms to service partner institutions throughout Indonesia with a response rate of 32%, i.e. 237 forms. 

Violence that occurs in the private/personal realm has the highest number of cases. Data from the Religious Courts (PA) 

of 335,062 are violence against wives that lead to divorce. Meanwhile, of the 13,384 cases that came from service partner 

institutions, violence that occurred in the private/personal realm was recorded at 71% or 9,609 cases. The public/community 

domain was 3,528 cases (26%), and the state domain was 247 cases (1.8%). Data on direct complaints to Komnas Perempuan also 

shows the same trend, the private/personal sphere occupies the position of the most reported cases, namely 932 cases (80%) out of 

a total of 1,158 incoming cases. There are currently 299,911 cases of the women's national commission in 2020-2021, from data 

from the Ministry of Women's Empowerment and Child Protection from January to May 2021 there are 4,696 cases of violence 

against women and children and 3,742 occurring at home. Cases handled by the District/Religious Courts there are 291,699, 

Komnas Perempuan 8,234, service units and referrals for UPR Komnas Perempuan 1,134 and 2,134 cases based on gender. 

Meanwhile, the number of violence against wives still ranks first at 5,167 cases, and then violence in dating is the third highest 

number after violence against children, which is 1,873 cases. . In the private sector, the highest percentage was physical violence 

41% (3,982 cases), followed by sexual violence 31% (2,979 cases), psychological violence 15% (1,404 cases), and economic 

violence 13% (1,244 cases). 

From this description, it shows that the high number of domestic violence is physical, psychological, sexual and 

economic neglect. Thus, it is interesting to conduct an in-depth study of the factors that influence the implementation of criminal 

law policies in an effort to tackle criminal acts of domestic violence, and the ideal legal concept in reforming criminal law policies 

in an effort to overcome criminal acts of domestic violence based on justice values. 

 

 

RESEARCH METHOD 

 

The constructivism paradigm is a paradigm in which the truth of a social reality is seen as a result of social construction, 

and the truth of a social reality is relative. This constructivism paradigm is in the perspective of interpretivism (interpretation) 

which is divided into three types, namely symbolic, phenomenological and hermeneutic interactions. This research belongs to the 

Juridical Empirical research tradition. Juridical implies that this research is analyzed using various books, laws and regulations in 

the notarial field as secondary data. The research will be conducted using sociological or empirical legal research methods.5 The 

nature of this research is descriptive analytical6, namely to provide data that is as accurate as possible about humans, circumstances 

or other symptoms. The data used are primary and secondary data.7 Data was collected through literature and field studies. The 

qualitative data analysis method used in this study produced descriptive analysis data, namely what was stated by the respondents, 

the data that had been collected both obtained from secondary data, primary legal materials, as well as secondary and tertiary legal 

materials were processed normatively by describing descriptively and prescriptive. The data is then analyzed interpretively using 

theory and positive law that has been poured then inductively drawn conclusions to answer the existing problems.8 

 

 

RESEARCH RESULTS AND DISCUSSION 

 

1. Factors Affecting the Implementation of Criminal Law Policies in Efforts to Overcome Criminal Acts of Domestic 

Violence. 

The first legal breakthroughs accommodated in the Domestic Violence Law are forms of domestic violence which 

include physical violence, psychological violence, sexual violence and economic violence or neglect of the family. It is well known 

that before the Domestic Violence Law, the only known violence in Indonesian law was physical violence with the term 

persecution. 

Legal substance, there are three bases or foundations in making all regulations, at each type and level, namely: a 

philosophical basis, a juridical basis and a political basis. 

First, the philosophical foundation is the philosophical basis or views or ideas that become the basis of ideals when 

pouring desires and wisdom (government) into a plan or draft of state regulations. The Unitary State of the Republic of Indonesia 

which is based on Pancasila means that Pancasila is the basis of the philosophy of legislation and in principle no regulations are 

made that contradict this philosophical basis. 

Second, the juridical basis is the legal provisions that form the legal basis (rechtsgrond) for making a regulation. The 

Unitary State of the Republic of Indonesia has the 1945 Constitution of the Republic of Indonesia, which is the juridical basis for 

making organic laws. The juridical basis is divided into two parts, namely the juridical basis from a formal perspective, namely 

the basis of authority (bevoegdheid) for agencies to make certain regulations and the juridical basis from a material perspective, 

namely in terms of content (material) in regulating certain things. 

Third, the political foundation is the line of political policy that becomes the next basis for policies and the delivery of 

state government management. Legislative policy is the most strategic stage of efforts to prevent and overcome crime through 

penal policy.Therefore, errors or weaknesses in legislative policies are strategic mistakes and can be an obstacle to crime prevention 

and control efforts at the application and execution stages. In practice, laws that are made and promulgated by central legislation 

often cause polemics for users or law enforcers in the field. 

 
5Amiruddin and Zainal Asikin, 2004. Introduction to Legal Research Methods Raja Grafindo Persada, Jakarta. pp.30. 
6 Haris Budiman, Anis Mashdurohatun, Eman Suparman,  A Comparative Study Of Spatial Policy In Indonesia And The Netherlands, Jurnal 
Dinamika Hukum Vol. 18 No. 3, September 2018, p.295-300. 
7 Soerjono Soekanto. 2010. Introduction to Legal Research. UI Press: Jakarta.pp. 12. 
8 Lexy J. Moleong, 1996. Qualitative Research Methodology, Roskarya Youth: Bandung.pp.3. 
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The background of the establishment of Law no. 23 of 2004 concerning the Elimination of Domestic Violence, due to 

the increasing number of reported domestic violence. This fact shows that previous laws such as the existing marriage law have 

not been able to protect women in the domestic sphere. Based on the facts above, it is necessary to have a new law that regulates 

the relationship between husband and wife or parent-child relationships in the family, or between family members and living in 

the house, especially if there is violence in it. UU no. 23 of 2004, if we take a closer look, there are several things that contain 

weaknesses so that they can become obstacles in efforts to tackle the Crime of Domestic Violence in its implementation. In Article 

5 paragraph (d) it is stated that everyone is prohibited from committing domestic violence against people within the scope of his 

household by neglecting the household. Furthermore, Article 9 is further clarified, that the neglect applies to the defendant who is 

obliged to provide life, care, or maintenance to people within the scope of his household. The neglect applies to any person who 

causes economic dependence by means of or prohibits proper work inside or outside the home so that the victim is under the control 

of that person. The problem here will arise if the husband is considered to have abandoned the household because he does not have 

a job. The condition of a husband who is unemployed and unable to meet household needs, can automatically meet the criteria as 

a perpetrator of household neglect even though this reality is beyond the wishes of the head of the household concerned. 

Juridically, the law does not clearly state the criteria that cause a head of household to be charged with neglecting the 

household. In addition, the measure of "enough" not neglecting the household is still very relative, because the measure of "enough" 

is very relative for everyone. If the husband has worked hard but the wife still feels dissatisfied and thinks the husband is still 

neglecting his family, this can backfire for a husband. Gender ideology in this case shows that it is actually not only detrimental to 

women but also to men. The role of the man who must be the head of the family, who must fulfill his obligation to provide for his 

wife, the role of the man who must be manly and mighty gives a heavy burden when men cannot meet the demands of the society. 

Society, including women, will look down on men who cannot meet these criteria. Article 51. Article 52, and Article 53 of Law 

no. 23 of 2004, states that criminal acts of physical, psychological violence, and criminal acts of sexual violence are offense 

complaints. With the application of the complaint offenses in the three articles above, this can open up the possibility for victims 

of Domestic Violence to retract their reports. 

As we know that family problems are internal problems contained in the private space. The existence of this Law places 

the Crime of Domestic Violence as a crime that cannot be hidden behind private household reasons. Determination of the offense 

of domestic violence as a complaint offense can be seen as an obstacle to overcoming the crime of domestic violence, because as 

is known in patriarchal culture, the courage of a wife to report the crime of domestic violence she experienced is a great courage. 

In the cultural climate in Indonesia, it is embedded that whatever happens in the household must be tightly covered. When a victim 

of a criminal act of domestic violence has the courage to report the incident that happened to him, with the enactment of a complaint 

offense, there will be an opportunity for the victim to retract the report. This, of course, can hinder efforts to tackle the Crime of 

Domestic Violence due to the opportunity not to proceed with cases that have been reported as a juridical consequence of the 

stipulation of the Crime of Domestic Violence as a complaint offense. The risk is different if the Crime of Domestic Violence is 

determined as an ordinary offense. Domestic Violence is indicated as a form of complaint offense. In fact, when viewed in Article 

351 of the Criminal Code (regarding persecution) and Article 356 of the Criminal Code (weighting) it does not at all require a 

complaint offense. It's just that the community (especially law enforcement officers) always assumes that if a case is related to the 

family, it is always declared a complaint offense, even though the case is actually a pure crime. Even if, for example, the victim 

later withdraws the complaint, the police should be firm by assuming that what was reported was indeed a form of crime and should 

be followed up in court. This is indeed a very common obstacle in the case of Domestic Violence, because the victim group cannot 

boldly state that this is a crime that must be followed up with the legal process. The victim's lack of courage is closely related to 

the prevailing culture in Indonesia, namely a very strong patriarchal culture which often sees that the problem of Domestic Violence 

can be solved without having to go through legal channels. Ironically, the choice to resolve the issue of Domestic Violence without 

going through legal channels is always conveyed by law enforcement officials themselves. 

Law enforcement officers are actually very aware that the issue of Domestic Violence is a crime that must be responded 

to by law.9 

The legal structure, in the application of Law no. 23 of 2004 is also required law enforcement officers who understand 

the substance of the Act and have a high dedication to aim to bring justice to victims. In practice, the behavior and performance of 

the apparatus in translating the Law on the Elimination of Domestic Violence actually creates an obstacle for the handling of 

Criminal Acts of Domestic Violence. Before discussing further about law enforcement officers as one of the determining factors 

in overcoming the Crime of Domestic Violence. So it will be explained first about the Criminal Justice System (criminal justice 

system) and the position of the police in the Criminal Justice System. Purpura states the definition of criminal justice as follows: 

"Criminal justice focuses on the criminal law, the law of criminal procedure, and the enforcement of these laws, in an 

effort to treat fairly all persons accused of a crime. Fairness in criminal justice means that an accused person receives equal 

treatment, impartiality, and the due process of constitutional protections. In reality, criminal justice does not always live up to its 

ideals and is subject to much criticism as our society struggles to improve it." 

Purpura's description above illustrates that criminal justice has three points of attention, namely criminal law materially 

(criminal law), formal criminal law (the law of legal culture). male domination controls women. Such social order has been 

ingrained for a long time. In this regard, the legal instrument of the Law on the Elimination of Domestic Violence which aims to 

bring justice to women victims of Domestic Violence. In its application, it clashes with the legal culture that exist in society in 

Indonesia and become an obstacle to the implementation of the legal instrument itself. Such a reality does not mean that state law 

has to succumb to other laws that have become a reference for behavior but instead becomes a challenge in the future to be able to 

eliminate these challenges with the aim of The law provides justice for the victims. The Indonesian Women and Child 

Empowerment Foundation (Puspa) and the Women's Crisis Center noted that the condition of women in 2007 showed an 

improvement in women's awareness, and at the same time it was still a concern. criminal procedure), and the enforcement of 

criminal laws. 

 
9 Vony Reynata, 2006, Domestic Violence, Delik Magazine, Issue 21, pp. 4 
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All of this is intended as an effort to provide fair treatment to all those accused of committing crimes. Justice in criminal 

law means that people accused of committing crimes must be treated fairly and equally, neutrally, and their rights are protected by 

law. However, in reality the implementation is sometimes not as expected and still invites a lot of criticism. Therefore, the 

community must be willing to fight to achieve the ideals of justice in this Criminal Justice Process. The main function of the Police 

is to enforce the law and serve the interests of the general public. Therefore, it can be said that the task of the police is to prevent 

crime and provide protection to the public. As an effort to provide protection to the community, the Police involve community 

participation through various programs providing extensive information about crime in the community's neighborhood, conducting 

education about community responsibility for crime prevention efforts and providing up-to-date information on crime prevention 

efforts by conducting non-governmental security measures. . In addition, formally the task of the Police is to play an important 

role in the mechanism of the Criminal Justice system, namely by processing suspected criminals and submitting them to the 

Prosecution process in Court through the Public Prosecutor. 

The task of the Public Prosecutor in the criminal justice process is to carry out prosecutions to hold criminals accountable. 

This function brings the Public Prosecutor into the Criminal Justice Process from detention to sentencing. Meanwhile, the Court 

through its levels (Lower Courts, Trial Courts, Appellate Courts and Supreme Court) is an institution that focuses on imposing 

criminal sanctions on perpetrators of crimes. The process that goes on in the Court is expected to achieve its goal, which is to 

determine the limits of guilt and innocence of the accused. The final decision of this Court will have the consequence of whether 

the defendant is sentenced to probation or to imprisonment in a correctional institution before the defendant is finally released back 

into public life. 

The law enforcement process based on the Civil Code that we have so far adheres to the principle of a division of function 

or compartment system, which clearly separates the duties and authorities of Investigation, Prosecution and Examination in Court 

sessions as well as the implementation of integrated Court decisions and Decisions, leading to an Integrated Criminal Justice 

System. integrated criminal justice system), but in practice it has not created a synergy between related institutions. 

The emergence of problems in this practice, apart from differences in perception, is often also the result of sectoral egos 

that become a barrier to cooperation between components in the Criminal Justice System. In fact, the Criminal Procedure Code 

itself has not yet clearly formulated what is meant by an Integrated Criminal Justice System. Ironically, although various efforts 

have been made to eliminate problems in practice, it seems that these obstacles still arise. Especially in the reform era, because of 

the spotlight and sharp criticism from various groups of these agreements. Society is seen as a forum that can provide opportunities 

for collusion between law enforcers. Components in the Criminal Justice system as a system must have the same goals holistically, 

so that they will support each other in carrying out their duties, not contradict each other. 

Law enforcement in the field, legal structures, law enforcers, often do not take sides with women victims, not only 

because of the lack of understanding and lack of women's perspective among law enforcers, but also strict structures and procedures 

that prevent law enforcers from making breakthroughs and new interpretations, even for the sake of humanity.  There are still many 

shortcomings in written legal products, justice is actually in the conscience of the law enforcer, who in interpreting the situation 

should go further than just being legalistic. Sustainability of a structure does require adherence to rules and procedures. But actually 

further than that, the problem can be looked for in the paradigm or perspective of the law enforcers in looking at the law. Legalistic 

thinking, which is embraced by legal scholars in general, especially those working in the field of criminal law, makes it difficult 

for them to give other interpretations or make the necessary breakthroughs. Officials often consider cases reported by victims of 

Domestic Violence as trivial cases, or as mere "personal conflicts", which do not meet the standards to be handled legally. It is not 

uncommon for the authorities to withdraw their reports for various reasons: for example, it is better to reconcile the matter amicably, 

because the court process is long and complicated, and various other reasons. It is very difficult for women victims of violence to 

get justice, because of the internalization of cultural values that favor the perpetrators. Meanwhile, the general public and law 

enforcement officers also did not show partiality to the victims.10 

Weak evidence due to the long distance between persecution and reporting, so the results of the visum et repertum do 

not support it. Perceptions of law enforcement officers who view Domestic Violence as a personal problem concerned so that it 

must be resolved by the person concerned, not by the apparatus. Another obstacle that is considered detrimental to the handling of 

cases of Domestic Violence is the perception of law enforcement officers who view Domestic Violence as not serious abuse (so 

that it will affect light criminal charges and the judge's decision will be lower than that demanded by the prosecutor). In addition, 

the lack of understanding between law enforcement agencies in handling cases of gender-based violence is also an obstacle. For 

example, the application of articles that are not layered at the police level will have an impact on prosecutions and decisions while 

the function of the prosecutor to provide instructions when the making of the Minutes of Investigation does not work, all of which 

will ultimately have an impact on the judge's decision to acquit the perpetrator. Differences in perception among law enforcers can 

also create obstacles for overcoming the crime of domestic violence, the role and qualifications of the victim's companion and the 

management of the fines that must be paid by the perpetrator. Police officers at Poltabes Medan admit that there is no unified 

perception of Law Enforcers in addressing the issue of Domestic Violence, especially regarding the permitting of one witness in 

the case of Domestic Violence. The Prosecutor's Office and the Judge always rely on the Criminal Procedure Code which requires 

more than one witness in criminal cases. Not infrequently this becomes an obstacle to efforts to overcome the Crime of Domestic 

Violence, because for this reason the case cannot be continued in court. The judge's attitude is sometimes very in favor of men. 

Judges who have very broad authority to decide what punishment is appropriate for the defendant, are perceived to be more 

defensive and sided with the men. This implicitly the judge enforces a patriarchal culture so that although the law already exists 

and explicitly prohibits the Crime of Domestic Violence, in reality when it arrives at the Court the sentence handed down by the 

judge is only a probationary sentence. This means that indirectly there is no effort from law enforcement officials to enforce the 

law to the maximum, although it is recognized that in the Law on the Elimination of Domestic Violence the issue of sanctions or 

punishment is not seen as a response to the perpetrator but must also look at the benefits given to the victim. , because in the Law 

on the Elimination of Domestic Violence the victim is not only an object but also a subject of consideration in sentencing. 

 
10 Liky Faizal, A Transformation of Islamic Law in Legislation of Domestic Violence (PDKRT) Law in Indonesia, AL-‘ADALAH Vol. 15, 

Nomor 1, 2018,p.1-16. 
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Cultural constraints raise doubts about the victims to seek a solution through legal means. The perspective in society 

which views that the issue of domestic violence against women is taboo to be discussed, in fact it cannot be completely abolished. 

This patriarchal mindset and gender bias will greatly affect women's understanding of Domestic Violence and how they should 

behave. For example, a wife who is beaten by her husband thinks that it is normal to be beaten by her husband, then a wife who is 

tired cannot refuse her husband's invitation to have sex because she feels that it is her duty to serve her husband under any 

circumstances and if she refuses, she feels guilty. Then, if they find out that their friends or relatives have experienced violence, 

other women will advise them to be patient and not to interfere because it is someone else's household business. Women themselves 

must change the old mindset to a new mindset, among others: women who experience violence feel unable to live without their 

husbands, or their families because they are the only ones they have. This means that he must survive in an environment that is not 

friendly to him. This mindset should be changed by convincing her that without her husband or family she can still live and do 

whatever she can, so that she has the ability to leave an environment that does not support her. This mindset may be difficult to 

implement if the woman who is the victim has a very large dependence on her husband, for example economic dependence because 

she does not work, has nowhere to go, is afraid of her husband's retribution, and has low self-confidence. For women who do not 

work, they must be empowered first so that they are economically capable so that their self-confidence grows. Many women 

victims of domestic violence feel that violence occurs because of their fault so that what they do does not satisfy the perpetrator. 

This old mindset needs to be changed by emphasizing that she doesn't have to blame herself because she is human and imperfect. 

Women in the family are also very required to pay attention to their partners and other family members so that they do not have 

time to pay attention to them, both for themselves and developing their talents and abilities. Therefore, it is not an exaggeration if 

someone who experiences such pressure needs to change her mindset that she has the right and opportunity to develop her talents 

and abilities just as her partner does. Most women who experience violence also feel that it is better to remain silent because if you 

tell others, the violence will increase. This mindset should be changed with the new idea that he can actually say the violence she 

experienced to whom she wants to say it, including the police or other family members without getting angry for what she has said. 

If they don't support them, it's best if they look for people who really want to support them. 

 

2. Renewal of Criminal Law Policy in Efforts to Overcome Criminal Acts of Domestic Violence Based on the Values of 

Justice. 

The criminal offense of torture is basically (the main punishment) is Qisas, if it is not possible to carry out or forgive the 

victim's family, then the substitute punishment is diyat. If the qisos or diyat sanctions are forgiven, then the substitute punishment 

is ta'zir. The meaning of domestic violence in general is abuse carried out by someone who is within the scope of the family to 

injure other family members. The forms can be in the form of physical, psychological, economic or sexual abuse. 

The object of domestic violence is every family member: father, mother, children, siblings and others who live in the 

house concerned. The reality is that domestic violence is generally carried out by husbands against their wives. Between men and 

women there is a term gender that comes from English. Gender means the difference between men and women. The difference 

between men and women in a gender perspective is the result of human cultural construction, for example the view that men are 

powerful, strong, tough, brave and rational while women are weak, soft, fragile, timid and emotional. Gender differences in the 

household should not be abused and must be considered by both husband and wife so that justice will be born between the two. If 

the gender difference is misused and ignored by both husband and wife, it will lead to violence either by the wife against the 

husband or vice versa by the husband against the wife. 

The purpose of marriage according to positive law is to form a happy and eternal family based on God Almighty. Thus, 

the problems that occur in the household are private and impersonal problems because of the relationship between individuals and 

other individuals as family members. At this time the problems that occur in the household environment is not a taboo to be known 

by other people (general). A marriage is built in a sacred bond. He not only unites two different people, but also unites two large 

families of different cultures and cultures. Even Allah calls marriage with Mitsaqan Gholidzo (Strong Covenant). In accordance 

with the Qur'an Surah An-Nisa: 21 which mentions marriage is a strong / firm / solid agreement. "How are you going to take it 

back, even though some of you have mingled (mixed) with others as husband and wife, and they (your wives) have taken from you 

a strong agreement. (Surah An-Nisa: 21) done by husbands against wives, especially sexual violence caused by husbands who 

misinterpret the QS Al-Baqarah 2: 223. "Your wives are (like) the land where you grow crops, so come to the land where you grow 

your crops however you want . and do (good deeds) for yourself, and fear Allah and know that one day you will meet Him. and 

give good tidings to those who believe. "(Surah Al-Baqarah/2:223) The interpretation of the verse above is as a wife's obligation 

to always be ready whenever her husband wants it and the right for a husband to come to his wife whenever he wants. This is what 

husbands sometimes misinterpret who engage in coercive relationships so that domestic violence problems arise in the household, 

whereas in the context of husband and wife they have the right to have sexual relations with their partners in an equal, fair and 

democratic way. 

Violence by a husband against his wife will not occur if the position of the husband is balanced in the household. If the 

husband's position is higher than the wife's, it can lead to domestic violence. In the explanation of Law Number 1 of 1974 

concerning Marriage (UUP)11 it is stated that there are several principles of marriage that must be understood and endeavored by 

husband and wife in order to manifest in every entity of household life. These principles are positioned as the foundation or 

principles in the formation of family and household life which are established according to the perspective of Islamic marriage law 

in Indonesia. 

One of these principles is the balance of position and rights of the individual husband and wife. This balance means that 

(a) husband and wife can live in an atmosphere of harmony, equity, and equilibrium, (b) share duties and functions, authority and 

responsibility, and obligations. and individual rights in collegiality, and (c) complement each other with giving and receiving 

together in carrying out various activities. 

 
11 Anis Mashdurohatun, Gunarto, R Hajar Handoko Jati, A Policy Handling Domestic Violence Against Women in Indonesia Based on Justice  

International Journal of Innovation, Creativity and Change. Volume 13, Issue 4, 2020, p.196-208. 
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This balance of life can be actualized in household and social interactions so that it can overcome various problems that 

might shake the family ark such as the occurrence of domestic violence. The Domestic Violence Act is a guarantee given by the 

state to prevent domestic violence, take action against perpetrators of domestic violence, and protect victims of domestic violence. 

This law also does not aim to encourage divorce but aims to maintain a truly harmonious and prosperous household as stated in 

Article 4 point d of the UUPKDRT (Domestic Violence Law) that the elimination of domestic violence aims to maintain a 

harmonious and prosperous household. 

The settlement of cases of domestic violence crimes is the first step in resolving the domestic violence crime cases. This 

can be held at any stage of the process, either at the stage of investigation by the police, the stage of prosecution, the stage of 

sentencing or after sentencing. here is deliberation for consensus before investigators, prosecutors and or judges to find common 

ground that benefits all parties in order to maintain the integrity of the harmonious and prosperous household. A harmonious and 

prosperous household is the dream of everyone in the household. 

The Republic of Indonesia is a state based on the One Godhead which is guaranteed by Article 29 of the 1945 Constitution 

of the Republic of Indonesia. Thus, every person in the household in carrying out their rights and obligations must be based on 

religion. This needs to be continuously cultivated and developed in order to build the integrity of the household.12 

Efforts to realize a harmonious and prosperous household are very dependent on everyone in the household, especially 

the level of quality of behavior and self-control of everyone in the household. The integrity of the household can be disrupted if 

the quality and self-control cannot be controlled, which in the end can occur domestic violence so that insecurity or injustice arises 

against people who are within the scope of the household. 

The government, which is responsible for preventing domestic violence through the Domestic Violence Law, is still 

unable to provide optimal protection for victims of domestic violence, as evidenced by the widespread cases of domestic violence 

that occur in the community. Therefore, it is necessary to reconstruct the articles in the Domestic Violence Law  in order to realize 

the goal of eliminating domestic violence through mediation. The objectives of Domestic Violence Law in Article 4 are: a. prevent 

all forms of domestic violence; b. protect victims of domestic violence; c. take action against perpetrators of domestic violence; 

and D. maintain a harmonious and prosperous household. 

Legal reforms in the norms in the articles in the Domestic Violence Law  are expected to be able to realize the goal in 

point (d) namely maintaining a harmonious and prosperous household through mediation. The articles in the Domestic Violence 

Law  that need to be amended are Article 44, Article 45, 51 and 52. 

 

 

CONCLUSION 

 

The factors that influence the implementation of criminal law policies in an effort to overcome criminal acts of domestic 

violence are: The substance of the law, regarding the legal sanctions, in the formulation of articles 44 and 45 of the Domestic 

Violence Law   this is not balanced, should article 45 victims of psychological violence should be punished more severe compared 

to physical violence as mentioned in article 44, because psychological violence has a longer effect on the victim and also requires 

compensation for recovery so that they can return to normal. Furthermore, in Article 51 and Article 52 of the Domestic Violence 

Law, the offense that should be used is an ordinary offense, not a complaint offense. The legal structure of law enforcers who are 

less objective in assessing a case, they tend to conclude that domestic violence is mostly done by men, even when they see the 

various decisions that have been sentenced for the perpetrators of domestic violence are very light, in essence these law enforcers 

still follow the flow of positivism and considers that this domestic violence case is private law not public law. In terms of patrilineal, 

matrilineal and combined cultures, which incidentally still adhere to existing customs or habits. From Islamic law, it is also stated 

that the wife must also fully obey the husband's orders so that she is afraid to sin. There is a culture of bribery to authorized persons 

so that perpetrators can avoid trial/imprisonment because law enforcers still consider that domestic violence is private law, not 

public law. In addition, from the cultural aspect, women still have a lower position than men. Reform of criminal law policies in 

an effort to tackle criminal acts of domestic violence based on the value of justice. The reform of the policy of the Criminal Law 

on Domestic Violence, especially in physical violence and psychological violence, must provide justice for the victims in an effort 

to maintain the integrity of a harmonious and prosperous household. Several articles in the Domestic Violence Law that need to 

be reconstructed are Articles 44, 45, 51 and 52 of Law no. 23 of 2004. 
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