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ABSTRACT  

 

The objectives of this study are: to analyze the construction of corporate criminal liability for leasing parties in employing debt 

collectors in resolving debts that have not been fair; to analyze the weaknesses that arise in the implementation of corporate 

criminal liability of the leasing party in employing debt collectors to settle debts; The approach method used in this study uses a 

sociological juridical method, because in this study, law is conceptualized as an empirical phenomenon that is observed in real 

life. The results of the research are: The construction of corporate criminal liability for leasing parties in employing debt collectors 

in resolving debts has not been fair. The behavior of debt collectors is currently still a serious problem that has not been handled. 

Consumers feel disturbed by the actions of these debt collectors, on the other hand debt collectors as representatives of finance 

companies are responsible for debt arrears that can harm the bank. Some debt collectors' actions have even led to criminal actions. 

Weaknesses that arise in the implementation of corporate criminal liability leasing parties in employing debt collectors to settle 

debts are weaknesses in legal substance, legal structure and legal culture. 
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INTRODUCTION 

 

Leasing activities are officially allowed to operate in Indonesia after the issuance of a Joint Decree between the Minister 

of Finance, Minister of Industry, and Minister of Trade Number Kep.122/MK/IV/2/1974, Number 32/M/SK/2/74, and Number 30 

/Kbp/1/74, dated February 1, 1974, concerning Leasing Business Licensing in Indonesia. Subsequently, the Minister of Finance 

issued Decree Number 649/MK/IV/5/1974 dated May 6, 1974 which regulates the provisions for licensing procedures and leasing 

business activities in Indonesia. Its development was reorganized with the issuance of the Deregulation Policy of 20 December 

1988 (Pakdes) which regulates leasing business and revises the previous provisions. 

In its development, leasing turned out to be an alternative financing that has several advantages compared to other 

financing sources.1 These advantages include: Full financing where leasing transactions are often carried out without a down 

payment and the financing can be given up to 100% (full pay out) so it is very helpful for the lessee. It is more flexible because it 

is easier to adjust to the lessee's financial situation compared to banking and regular installment payments will be adjusted to the 

income generated by the object being leased, and the payment grace period can also be adjusted to the lessee's financial condition. 

An alternative source of financing because it does not interfere with existing credit facilities and does not require additional 

guarantees compared to other parties. Off balance sheet, namely there is no requirement to include leasing transactions in the 

balance sheet so that the procedure for purchasing goods does not need to be fulfilled in detail and the transaction will not be seen 

in the lessee's balance sheet as a component of debt. The flow of funds where payments can be arranged flexibly and the 

requirements for advance payments are relatively smaller so that it will have an impact on the lessee's income. 

Other advantages include: the existence of inflation protection, can be a protection from the effects of technological 

advances, as a source of repayment of obligations, as cost capitalization, avoids financial risks, provides ease of budget 

depreciation, as a source of financing for large-scale projects, and can increase debt capacity. 

These advantages make leasing an attractive option for the community so that the growth of leasing companies in 

Indonesia is very fast. These leasing companies have been accommodated in an association, namely the Association of Indonesian 

Financing Companies (APPI). Based on APPI data, as of August 2020, APPI members have reached 178 members, consisting of: 

143 national private companies and 35 PMA companies.2 Meanwhile, these leasing companies have opened branch offices 

throughout the territory of the Unitary State of the Republic of Indonesia. OJK (Financial Service Authority) noted that as of 

August 2020 there were 182 head offices with 6,325 branch offices throughout Indonesia.3 

If there is an agreement between the lessor, lessee, and supplier in the leasing process, then the agreement will give rise 

to rights and obligations between the parties. The agreement is bound in a leasing agreement which creates rights and obligations 

for each party who signs it, so that the agreement applies as law for them, especially for the lessor and the lessee. 

In fulfilling an achievement on an agreement that has been made by the parties, it is not uncommon for the lessee to 

neglect to carry out his obligations or not to carry out an achievement. This is called a state of default. Mariam Darus Badrulzaman 

said that if the debtor "because of his fault" does not carry out what was agreed upon, then the debtor is in default or is in breach 

of contract. The word "because of his fault" is very important, because the debtor does not carry out the agreed performance at all 

 
1 Summarized from lecture materials from Yogyakarta State University (UNY) via https://staffnew.uny.ac.id/upload/132318570/ Pendidikan, 

accessed on September 10, 2020, at 20.20 WIB. 
2 Summarized from the list of APPI members accessed through www.ifsa.or.id/id/members on September 11, 2020, at 09.30 WIB. 
3 The OJK website is accessed via https://www.ojk.go.id/id/kanal/iknb/data-dan-statistik/direktori/institution-pembendaan/Pages/Directory-

Jaringan-Kantor-Lembaga-Pemfundan---August- 2020.aspx on September 11, 2020, at 09.45 WIB. 
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not because of his fault.4 This default has very important consequences, therefore it must be known in advance whether it is true 

that between the parties making the agreement there is a breach of contract or not. 

Default is one of the reasons for the termination of the agreement between the lessor and the lessee. Article 1239 of the 

Civil Code stipulates that in the event that a party is in default, the other party can demand compensation in the form of costs and 

interest. Meanwhile, Article 15 of Law Number 42 of 1999 concerning Fiduciary Guarantees stipulates that a fiduciary guarantee 

certificate has the same executorial power as a court decision that has permanent legal force. object of fiduciary guarantee on its 

own power. As a result, if the leasing party considers the debtor or lessee to be in default, they feel they can directly execute the 

goods or collect the debtor's obligations. To do this, the leasing party or creditor has been using the services of a debt collector. 

The debt collector as a party authorized by the bank to collect consumer debt basically works according to the target 

mandated by the leasing party to him. The debt collector here is a business entity that cooperates with the leasing company if there 

is a problem in arrears in paying off bills according to the agreement, which in essence the leasing does not want a default by the 

lessee. 

The intervention of debt collectors in debt collection and the power given by the bank to them makes debt collectors 

often use a number of ways, even to use threats and violence in collecting debts to customers, causing losses for customers who 

are billed for their debts. Currently, there are so many cases that occur in the community regarding the actions of debt collectors 

who are against the law, such as intimidating, suppressing, threatening, and terrorizing. Thus making the debt collector profession 

a subject of public discussion. A number of ins and outs of this profession continue to be discussed, ranging from authority, power, 

and behavior according to its code of ethics.5 

Basically, if referring to the Circular Letter of Bank Indonesia SEBI No. 14/17/DASP/2012 the use of third party services 

is permitted and its existence has been regulated in a Bank Indonesia Regulation, namely the arrangement of cooperation with 

other parties with reference to Bank Indonesia Regulation No. 14/17/DASP/2012. 13/25/PBI/2011 concerning Prudential 

Principles for Commercial Banks Delegating Part of the Work Implementation to Other Parties and Bank Indonesia Regulation 

No. 14/2/PBI/2012 dated January 6, 2012 concerning Amendments to Bank Indonesia Regulation No. 11/11/PBI/2009 concerning 

Implementation of Card-Based Payment Instrument Activities (APMK). 

The use of third party services (debt collectors) in debt collection can cause losses to consumers due to unprofessionalism 

in carrying out their duties. The existence of debt collectors develops not only in the banking environment, but other business 

entities that have bills such as leasing which provides credit to consumers who want to own vehicles or other moving objects with 

payments made on credit. However, the tendency that occurs in practice is that debt collectors rarely act in accordance with 

applicable norms but actually violate legal provisions such as intimidation, threats, and real violence both physically and 

psychologically.6 The actions of the debt collectors not only harm the debtor but can even injure and kill the lessee. 

Many incidents of law violations have been committed by debt collectors. One of them, indeed, we still remember the 

loss of life of Irzen Octa, Secretary General of the United Nations Party (PPB), who was a Citibank customer, on March 28, 2011, 

in the Cleo room of the Citibank Office on the 5th floor of the South Jakarta Jamsostek Tower.7 Irzen died while trying to take 

care of his problematic credit card in the hands of several debt collectors employed by Citibank to collect the credit card bill. The 

debt collectors have committed a number of acts of violence against Irzen with the intention that Irzen pay off his credit card 

arrears that have matured. As a result of their actions, Irzen fell and foamed at his mouth. Seeing this condition, they tried to take 

Irzen to the hospital but Irzen died on the way. In addition, there are many other events involving debt collectors in debt collection 

which are felt to be very disturbing to the public. 

After the Constitutional Court Decision No. 18/PUU-XVII/2019, creditors as recipients of fiduciary guarantees should 

not be able to carry out the execution of fiduciary guarantees based on Article 30 in conjunction with Article 15 of the Fiduciary 

Guarantee Law. The execution of the fiduciary guarantee must comply with the Constitutional Court's decision, namely first, if 

there is an agreement on the breach of contract from the debtor, then the fiduciary guarantee object is voluntarily submitted. Second, 

default (default) is not determined unilaterally by the creditor, but is based on the agreement of the debtor and creditor. Third, if 

the debtor does not acknowledge a breach of contract (default) and object to submitting the object of fiduciary security, the creditor 

must submit a request for execution to the District Court. 

The Constitutional Court's decision was not heeded by leasing parties and debt collectors. Coercive acts and violations 

of the law still occur and the negative effects of their actions continue to occur. On March 5, 2020, there was a clash between a 

group of online motorcycle taxi drivers and a group of debt collectors at the North Ring Road, Depok District, Sleman Regency, 

Yogyakarta.8 The clash started when a debt collector tried to forcibly pull a motorcycle from one of the online motorcycle taxi 

drivers on Jalan Wahid Hasyim Yogyakarta on March 3, 2020. The debt collector tried to rob and abuse one of the online 

motorcycle taxi drivers who tried to defend his colleague. 

Thus, it is very important to conduct in-depth research related to the construction of corporate criminal liability for 

leasing parties in employing debt collectors in resolving unjust debts, and the weaknesses that arise in the implementation of 

corporate criminal liability for leasing parties in employing debt collectors to settle debts. 

 

 

 

 
4 R. Subekti. 1979. Hukum Perjanjian. Jakarta: Pembimbing Masa. page. 59. 
5 Anis Mashdurohatun, Zaenal Arifin, Gunarto The Inconsistency Of Parate Execution Object Warranty Of Rights In Banking Credit Agreement 

In Indonesia, International Journal Of Applied Business And Economic Research ISSN : 0972-7302, Volume 15,Number 20, 2017,p.267-281. 

 
6 M. Khoidin.2010. Debt Collector dan Kekerasan. Jakarta: Republik. page 6. 
7 Viva.co.id, April 1, 2011, Chronology of the Death of Citibank Customers, accessed via https://www.viva.co.id/berita/metro/212584-kronologi-

kerasan-penagih-citibank on Tuesday, September 8, 2020 , at 09.30 WIB. 
8 Accessed via https://yogyakarta.kompas.com/read/2020/03/06/05310051/sit-perkara-ojek-online-bentrok-dengan-debt-collector-berawal-dari-

hendak?page=all on the 12th September 2020, at 02.30 WIB. 
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RESEARCH METHOD 

 

The paradigm in this research is constructivism, a paradigm which views that legal science only deals with laws and 

regulations. Law as something that must be applied, and more likely not to question the value of justice and its usefulness for 

society. The study of law and its enforcement only revolves around what is right and what is not right, what is wrong and what is 

not wrong and other forms that are more prescriptive. The end goal is to arrive at a consensus construct that is more mature and 

sophisticated than all previous constructs (including, of course, the researcher's ethical construct).9 

The research approach used in this research is sociological legal research or commonly called sociological juridical 

research. In this study, law is conceptualized as an empirical phenomenon that can be observed in real life.10 The types of data 

used are primary and secondary data. Primary data is data that comes from field research. Secondary data, obtained by researching 

library materials (secondary data) or library law research. The data obtained are then described in the analysis and discussion.11 

Data analysis was carried out by means of descriptive analysis. 

 

 

RESEARCH RESULTS AND DISCUSSION 

 

1. Construction on corporate criminal liability for leasing parties in employing debt collectors which is not based on 

justice 

The construction of corporate responsibility is influenced by the criminal policy or also known as Policy in English or 

politiek in Dutch. Policies or efforts to combat crime are essentially an integral part of efforts to protect society (social defence) 

and efforts to achieve social welfare. The ultimate goal or main goal of political/criminal policy is the protection of society to 

achieve public welfare. 

Crime prevention efforts need to be taken with a policy approach in the sense12 that there is an integration between 

criminal politics and social politics and there is an integration between penal and non-penal crime prevention efforts. Criminal law 

policy or criminal law politics is often known by various terms such as Penal Policy, Criminal Policy, or strafrechts politiek Barda 

Nawawi said, "Legal Politics" are:13 

1. Efforts to realize good regulations in accordance with the circumstances and situations at a time. 

2. Policy from the state through the competent bodies to determine the desired regulations that are given to use to express what 

is contained in society and to achieve what is aspired. 

If in the policy of overcoming criminal acts or criminal politics, criminal law efforts/means (penal) are used, then the 

criminal law policy must be directed at the objectives of social policy (social policy) which consists of policies/efforts for 

community protection (social defense policy). The use of criminal law in regulating society (through statutory regulations) is 

essentially part of a policy step. The operationalization of criminal law policies by means of penalties (criminal) can be carried out 

through a process consisting of three stages, namely:14 

1. Formulation stage (legislative policy) 

Is an authority in terms of determining or formulating what actions can be punished which are oriented to the main problems 

in criminal law including acts that are against the law, criminal mistakes/accountability and what sanctions can be imposed 

by lawmakers. 

2. Application stage (judicial/judicial policy); 

The application stage is the power in terms of applying criminal law by law enforcement officers or courts. 

3. Execution stage (executive/administrative policy) 

Executive/administrative stages in implementing criminal law by implementing/criminal execution apparatus. 

Viewed from the perspective of criminal law, the formulation policy must pay attention to internal harmonization with 

the criminal law system or the current general criminal law. It cannot be said that harmonization occurs if the formulation policy 

is outside the current criminal law system. The formulation policy is the most strategic stage of the penal policy because at that 

stage the legislature has the authority to determine or formulate what actions can be punished which are oriented to the main 

problems of criminal law including acts that are against the law, mistakes, criminal liability and what sanctions can be imposed. . 

Therefore, crime prevention efforts are not only the task of law enforcement officers but also the task of law-making officials.15 

In essence, the planning stage, according to Nils Jareborg includes three main problems of the structure of the criminal 

law, namely the problem: Formulation of criminal acts/criminalization and threatened punishment (criminalization and threatened 

punishment), sentencing (adjudication of punishment sentencing) and implementation of the crime ( execution of punishment).16 

The construction of the corporate criminal liability of the leasing party in employing existing debt collectors in settling debts is not 

fair, because the corporation cannot be held responsible. The following paragraphs will describe the construction of criminal 

liability for debt collectors. 

 
9 Norman K. Denzin, Yvonna S. Lincoln, 2009, Handbook of Qualitative Research, translated by Dariyatno, Badrus Samsul Fata, Abi, John Rinaldi, 

Puaka Pelajar, Yogyakarta, p. 137. 
10 Soerjono Soekamto dan Sri Mamudji, 2001, Penelitian Hukum Normatif suatu Tinjauan Singkat Jakarta: Raja Grafindo Persada, page. 13-14. 
11 Ediwarman, 2010, Monograf, Metodologi Penelitian Hukum, Medan: Program Pascasarjana Univ. Muhammadiyah Sumatera Utara, Medan, 
page. 24. 

12 Barda Nawawi Arief, 2014. Bunga Rampai Kebijakan Hukum Pidana Perkembangan Penyusunan Konsep KUHP Baru, cetakan ke-V. 

Kencana, Semarang , page.4-6 
13 Ibid.,page. 26 

14 Barda Nawawi Arif, 2007. Masalah Penegakan Hukum dan Kebijakan Hukum Pidana dalam Penanggulangan Kejahatan. Kencana 

Media Group , Jakarta, page. 78-80 
15 Ibid., page. 80 

16 Nils Jareborg, 2004. Criminalization as Last Resort (Ultima Ratio). Ohio State Journal of Criminal Law, Vol. 2, 2004 
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In this case, criminal liability by debt collectors either before or after committing a crime in the form of threats, violence 

and/or extortion against the debtor is the responsibility of the individual. Without anything to do with companies that use their 

services in billing. 

Based on Article 7 of Law Number 48 of 2009 concerning Judicial Power, it is stated that no one can be subject to arrest, 

detention, search and confiscation, except on a written order from a legitimate power in the case and according to the method 

regulated by law. So it is clear here that debt collectors confiscate let alone commit violence against debtors, unless there is a 

written order from the legitimate power. 

The construction of corporate criminal liability for leasing parties in employing debt collectors in resolving debts has not 

been fair. The current behavior of debt collectors is still a serious problem that has not been handled. On the one hand, consumers 

feel disturbed by the actions of these debt collectors, on the other hand debt collectors as representatives of finance companies are 

responsible for debt arrears that can harm the bank. The problem is, there are no clear boundaries and rules regarding the procedures 

for collection by a debt collector. Currently, there are only the rules of each bank. What happens in the field, debt collectors do 

things outside the agreement between the bank and the agent. The treatment of debt collectors is at an alarming stage. Some debt 

collectors' actions have even led to criminal actions. The construction has not been fair, because the Criminal Code has not 

regulated corporations as legal subjects, and has only been regulated in the Criminal Code Bill. 

 

2. Weaknesses that arise in the implementation of corporate criminal liability for leasing parties in employing debt 

collectors to settle debts. 

Substantial weaknesses faced by the Fiduciary Guarantee Law and its implementing regulations do not further regulate 

the procedures for implementing corporate criminal liability for leasing parties in employing debt collectors, so that creditors who 

will carry out fiduciary security executions use a method that they think is correct. As a result, the execution of fiduciary guarantees 

is often considered an act of confiscation. In addition, the fiduciary guarantee law does not explain further regarding the authorized 

party to be asked for assistance in carrying out the execution of fiduciary guarantees, this gives rise to multiple interpretations. 

Indonesian criminal law adheres to the separation between criminal acts and criminal liability which is known as dualistic 

teaching, not monoistically. A crime only concerns the act (actus reus), as for the person who commits the act and is responsible 

for it is another matter. With this separation, the error (mens rea) becomes a determining factor in criminal liability. Criminal 

liability is carried out on the basis of an unwritten law "no crime without fault" (geen straf zonder schuld beginsel). 

Strictly speaking, someone who commits a criminal act is not necessarily punished, depending on whether the person 

can be asked for a crime or not. Error as a subjective element requires intentional (dolus) or negligence (culpa). Normatively, there 

are no provisions that explicitly state the liability of the corporation if a debt collector commits a criminal act. 

The Financial Services Authority (OJK) has indeed required financing companies to have internal guidelines regarding 

execution. Even OJK has the authority to supervise and correct these guidelines. If they do not comply, OJK can impose sanctions 

up to the heaviest in the form of revocation of business licenses. 

This obligation is stated in OJK Regulation No. 35/POJK.05/2018 concerning the Implementation of Financing Company Business. 

This regulation applies before the decision of the Constitutional Court is handed down. It seems that this regulation's good faith 

towards debtors is hampered by Article 15 paragraph (2) and paragraph (3) of Law No. 42 of 1999 concerning Fiduciary Guarantees 

(Fiduciary Guarantee Law) which is in question. 

In fact, finance companies more often use the magic of 'executory power' in the Fiduciary Guarantee Law. Debt collectors 

are sent to subdue the debtor at all costs. Moreover, one of the articles of OJK Regulation No. 35/POJK.05/2018 turned out to have 

submitted a mandatory technical execution in accordance with the provisions of the laws and regulations governing collateral. In 

this case, utilizing the 'executory power' of the fiduciary guarantee becomes legal for creditors. 

The court once tried to straighten the implementation of 'executory power' before the Constitutional Court's decision was 

handed down. In October 2013, the Supreme Court sentenced banks and other parties who were sued. The defendants were found 

guilty of committing acts against the law when collecting credit by means of terror and intimidation. The sanction was imposed to 

pay compensation several times to the plaintiff in the amount of Rp. 1 billion. 

The contents of the consideration of the panel of judges of cassation who decided case No. 3192K/Pdt/2012 clearly 

states, "That the action of Defendant I in collecting credit is an unprofessional act because it prioritizes the use of intimidation and 

thuggery approaches rather than other approaches that position the customer as a bank partner, and therefore it is appropriate and 

fair if the Defendant is sentenced to punishment to pay compensation to the Plaintiff which is heavier”. 

After the decision of the Supreme Court, the decision of the Constitutional Court emerged. The interpretation of the 

Constitutional Court needs to be followed up by stakeholders. There needs to be regulatory improvements to be in line with the 

Court's view. For example, execution guidelines. Especially when it involves court permission for execution. OJK Regulation No. 

35/POJK.05/2018 proved ineffective until finally there were debtors who sought justice up to the Constitutional Court. 

It is very possible that the problem lies with the supervision of the OJK(Financial Service Authority). OJK orders that 

the technical execution of collateral must comply with the provisions of the laws and regulations governing collateral as the basis. 

Finance companies feel confident that all this time they have carried out according to the Fiduciary Guarantee Law. Now the 

Constitutional Court has stated that there is an error in the norms of the Fiduciary Guarantee Law.17 

In Law No. 4 of 1996 concerning Mortgage on Land and Objects Related to Land (Mortgage Right Law) there is a similar 

provision of 'executory power'. Article 6 of the Mortgage Law states that if the debtor is in breach of contract, the holder of the 

first Mortgage has the right to sell the object of the Mortgage on his own power through a public auction and to take payment of 

his receivables from the proceeds of the sale. It is not clear how the default assessment referred to in Article 6 of the Mortgage 

Law will be. Another thing of concern is the debt collectors. They are parties usually assigned by creditors as the executor of the 

 
17 Muhammad Hilmi Akhsin, Anis Mashdurohatun Due To Fiduciary Guarantee Law Not Registered According To Law Number 42 Of 1999, 

Jurnal Deed, Vol. 4 No. 3, September 2017, p.485-500. 
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execution of fiduciary guarantees. Usually it is the services of a third party that is hired by the creditor. Unfortunately, these debt 

collectors are often recorded as committing arbitrary acts on behalf of creditors. 

Violence and intimidation that violate the law also occur, such as the case that was decided by the Supreme Court in 

2013. Even though OJK Regulation No. 35/POJK.05/2018 has also provided rules for qualifying billing and execution functions. 

Article 65 paragraph (5) OJK Regulation No. 35/POJK.05/2018 states that employees and/or outsourced employees of Financing 

Companies who handle the function of collection and execution of collateral are required to have a professional certificate in the 

field of collection from a Professional Certification Agency in the field of financing registered with the Financial Services 

Authority. 

OJK can impose sanctions up to the revocation of business licenses if the financing company disobeys. The use of debt 

collectors who do not meet professional qualifications is a violation. Unfortunately, there are no further provisions regarding the 

qualifications and work standards of the debt collector profession that are open to the public. It is only mentioned that the 

Professional Certification Institution in the financing sector must be registered with the OJK. 

The leasing party as a corporation that employs debt collectors cannot be charged with Article 55 paragraph (1) number 

1 of the Criminal Code because the elements in that article are not fulfilled in corporate actions. The existence of unlawful acts 

allegedly committed by debt collectors is the act in question, not because of being ordered or cooperating with corporations. 

To be able to apply Article 55 paragraph 1 to 1 of the Criminal Code in handling a criminal act, it must involve more 

than one perpetrator. In the study of criminal law related to Article 55 of the Criminal Code, it is theoretically known as what is 

called deelneming (inclusion). In this context, deelneming is related to a criminal event where the perpetrator is more than 1 (one) 

person, so the roles and responsibilities of each perpetrator of the criminal event must be sought. 

In that regard, if it is connected between Article 55 of the Criminal Code and the teachings of deelneming, then in fact 

there is no one in a criminal event between the perpetrators having an equal position and role. This means that it is not logical if in 

handling a criminal case, the judge states that Article 55 of the Criminal Code is proven to be only limited to stating the existence 

of a collective cooperative relationship. The use of the conclusion that there is a collective cooperation in a criminal event without 

being able to show the role of each actor, actually the process of proving Article 55 paragraph 1 1 of the Criminal Code is not 

perfect. Even at the same time describing the trial process has failed to explore the material truth of the cases examined and tried. 

The existence of Article 55 paragraph 1 1 of the Criminal Code, then there is a necessity to find the role of the perpetrators 

and the perpetrators are held accountable according to their respective roles. This means that according to the deelneming principle, 

it is not possible for all actors to be the same as the person who did it, or the same as the person who ordered them to do it, let 

alone both participate in doing it. In this context, a criminal event where the perpetrator is more than one person asks for findings 

from law enforcement to find out the position and role of each perpetrator. 

In a criminal event, it is very important to find the relationship between the perpetrators in solving a criminal act, namely 

jointly committing a crime. A person has a will and plans a crime while he uses another person to carry out the crime. Only one 

person commits a crime, while other people help carry out the crime. 

Broadly speaking, it can be grouped, participation can stand alone, those who do and participate do. The responsibility 

of the perpetrator is assessed individually for the actions taken. Participation can also be in the sense of not standing alone, 

persuading, assisting and ordering to commit a criminal act. 

Understanding the theoretical concept of deelneming (inclusion), then in the context of Article 55 paragraph 1 1 of the 

Criminal Code, it is clear that there is a structured inclusion, namely; 

a. who does; 

b. who ordered to do; 

c. who participate in doing; 

d. who did it on purpose. 

The formulation of Article 55, it is impossible to prove Article 55 of the Criminal Code in the examination of criminal cases, 

this article is declared as proven only by concluding the existence of collective cooperation without showing the role of each 

perpetrator of a crime. Moreover, between the actors there is a working relationship between superiors and subordinates and on 

the other hand there are powers of the said superior-subordinate relationship. 

A criminal act in which there is more than one perpetrator, let alone filed in one case, it would be strange if only by 

mentioning the existence of collective work concluded Article 55 of the Criminal Code as proven, even though the roles and 

positions of each perpetrator were not found. For example which of the perpetrator of a criminal act who is placed as a person who 

commits, orders to do or participates in doing. In this context, how important it is to find the capacity of each of the perpetrators 

of criminal acts, especially in relation to formal working relationships. 

The perpetrator of a criminal act (dader) according to the doctrine is anyone who carries out all the elements of a criminal 

act as those elements are formulated in the law according to the Criminal Code. As contained in article 55 (1) of the Criminal Code 

which reads: 

(1) Sentenced as a criminal act: 

▪ those who do, who order to do, and who participate in doing the deed; 

▪ those who, by giving or promising something by abusing their power or dignity, by force, threat or misdirection, or by 

providing opportunities, means or information, intentionally encourage others to take action. 

As regulated in Article 55 of the Criminal Code (1) above, the perpetrators of criminal acts can be divided into 4 (four) 

groups: 

a. Persons Who Do Their Own Crimes (Pleger) 

From various opinions of experts and with a practical approach, it can be seen that to determine a person as a perpetrator 

(pleger) / maker of implementing a criminal act by inclusion is by 2 criteria, namely his act is an act that determines the realization 

of a criminal act and his actions fulfill all elements of a criminal act. . 

b. A person who orders another person to commit a crime (doen pleger) 

The law does not explain about who is meant by who ordered to do that. To find the meaning and requirements to be 

determined as a person who commits (doen pleger), legal experts generally refer to the information contained in the Dutch MvT 
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WvS, which reads that "the one who ordered to do it was he who also committed the crime, but not legally. personal, but through 

the intermediary of another person as a tool in his hands what if that other person commits an act without intention, negligence or 

without responsibility, because of something unknown, misled or subject to violence. 

1) Another person as a tool in his hands 

What is meant by another person as a tool in his hands is if the person/perpetrator uses another person to commit a crime. 

Because the other person is a tool, practically the messenger maker does not take active action. In the criminal law doctrine, the 

person who is used is referred to as a manus ministra, while the person who uses it is referred to as manus domina and is also 

referred to as a middelijke dader (indirect maker). 

There are three logical consequences, for criminal acts committed by using other people: 

a) The realization of a criminal act is not caused directly by the sender, but by the actions of another person (manus ministra); 

b) The other person is not responsible for his actions which in fact have given birth to a criminal act; 

c) This Manus Ministra may not be sentenced to a criminal offense, the punishment for which is the manufacture of a 

messenger. 

2) Without intention or negligence 

What is meant by unintentional or without negligence is an act carried out by the person who was ordered (manus ministra) 

not based on intent to carry out a criminal act, also the occurrence of a criminal act is not due to negligence, because in fact the 

initiative of the act came from the maker of the messenger, as well as the intention to realize the crime is only in the makers of the 

messenger (doen pleger). 

3) Because getting lost 

What is meant by being misled here is a mistake or misunderstanding of an element of a criminal act caused by the 

influence of another person in a way whose content is not true, which based on that misunderstanding decides the will to act. The 

situation that causes the other person to have a misunderstanding is due to the intention of the messenger maker himself. 

4) Due to violence 

What is meant by violence (geweld) here is an act that uses great physical violence, which is in casu directed at a person, 

causing that person to be powerless. 

From what has been explained above, it is clear that the person who is ordered to do it cannot be punished. Under the law, 

people who are ordered to do this are categorized as astronomers ministra, while those who order them are categorized as 

astronomers domina. It is possible that the person who was ordered to be sentenced is not punished, because: 

1) has no intention, negligence or ability to take responsibility; 

2) based on Article 44 of the Criminal Code; 

3) coercion of Article 48 of the Criminal Code; 

4) based on Article 51 paragraph 2 of the Criminal Code; and 

5) the person who is ordered does not have the characteristics or qualities required in the offense, for example Article 413-

437 of the Criminal Code. 

c. People who participate in criminal acts (medepleger) 

The Criminal Code does not provide a clear formulation of anyone who is said to have participated in a criminal act, so 

that in this case according to the doctrine to be said to have participated in a criminal act, two conditions must be met, there must 

be physical cooperation and there must be an awareness that they are cooperating with each other to commit the crime. criminal. 

What is meant by participating in committing (medepleger), by MvT it is explained that those who participate in doing 

are every person who intentionally commits (meedoet) in committing a crime. This MvT explanation, is a brief explanation that 

still requires further elaboration. 

From the various views of experts on how to determine the category of participant maker (medepleger), it can be 

concluded that to determine someone as a participant maker, that is if the person's actions do lead to the realization of a criminal 

act and indeed the same intention has been formed with the implementing maker (pleger). ) to realize the crime. The act of the 

participant maker does not need to fulfill all the elements of a criminal act, as long as his actions have contributed to the realization 

of the crime, and within the participant maker the same intention has been formed with the implementing maker to realize the 

criminal act. 

d. A person who intentionally persuades or moves another person to commit a criminal act (uitlokken) 

The uitlokken requirements, there must be someone who has the will to commit a criminal act, there must be someone 

else who is mobilized to commit a criminal act, the method of mobilizing must use one of the efforts mentioned in Article 55 (1) 

sub 2e (granting, agreement). , threats, etc.) and the person being mobilized must actually commit a criminal act in accordance 

with the wishes of the person who is mobilizing. 

From the point of view of accountability, Article 55 (1) of the Criminal Code mentioned above, all of them are fully 

responsible, which means that they are all threatened with a maximum sentence of the principal criminal offense committed. 

Corporations that employ debt collectors cannot be charged with Article 56 of the Criminal Code because the elements in that 

article are not fulfilled in Article 56 of the Criminal Code, that people "help do" if they intentionally provide such assistance, at a 

time or before (so not after). the crime was committed. If the assistance is given after the crime has been committed, then the 

person commits an act of "conspiracy" or "tadah" in violation of Article 480 of the Criminal Code or a criminal event referred to 

in Article 221 of the Criminal Code. 

In the explanation of Article 56 of the Criminal Code it is stated that the element of "deliberate" must exist, so that people 

who by chance without knowing have provided opportunities, efforts, or information to commit the crime are not punished. The 

"intention" to commit the crime must arise from the person who was given the assistance, opportunity, effort or information. If the 

intention arises from the person providing the assistance himself, then that person is guilty of "persuading to do" (uitlokking). 

There are two conditions for the existence of participating in a crime. First, the conscious cooperation between the 

participants, which is a common will between them. Second, they must jointly carry out the will. Regarding the difference between 

"participating in doing" and "helping to do", based on the theory of subjectivity, there are 2 (two) measures used. The first measure 

is about the intentional form of the perpetrator, while the second measure is about the interests and goals of the perpetrator. 
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Measures of intentionality can be in the form of: (1) a matter of the perpetrator's will to actually participate in committing 

a crime, or only to provide assistance; or (2) the matter of the perpetrator's will to actually achieve the result which is an element 

of the criminal act, or only to participate in or assist if the main actor so wishes. Meanwhile, the measure of the same interests or 

goals is if the actor has his own interests or goals, or only helps to fulfill the interests or to achieve the goals of the main actor. 

Based on the description above, it can be concluded that there is a fundamental difference between "committing" a 

criminal act and "helping to commit" a crime. In "committing" there is a conscious cooperation between the perpetrators and they 

jointly carry out the will, the perpetrators have a goal in committing the crime. Whereas in "helping to do", the will of the person 

helping to do is only to help the main actor achieve his goal, without having a goal of his own. 

The weakness in the legal structure is the need for consistency of law enforcement officers, that it is clear that the 

confiscation of fiduciary guarantees on debtors can only be carried out after a court decision is made. Weaknesses that are included 

in legal culture are that people do not understand fiduciary guarantees, so they often underestimate when they neglect their 

obligations to pay installments every month. The community considers that the creditor does not have the right of execution, so 

that every time an execution is carried out, the community considers it an act of confiscation. The public also does not understand 

that objects that are objects of fiduciary guarantees cannot be transferred because they violate the provisions of article 23 paragraph 

2 of the UUJF, namely that the fiduciary giver is prohibited from transferring, mortgaging, or renting out to other parties. 

 

CONCLUSION 

 

The construction of corporate criminal liability for leasing parties in employing debt collectors in resolving debts has not been fair. 

The current behavior of debt collectors is still a serious problem that has not been handled. On the one hand, consumers feel 

disturbed by the actions of these debt collectors, on the other hand debt collectors as representatives of finance companies are 

responsible for debt arrears that can harm the bank. The problem is, there are no clear boundaries and rules regarding the procedures 

for collection by a debt collector. Currently, there are only the rules of each bank. What happens in the field, debt collectors do 

things outside the agreement between the bank and the agent. The treatment of debt collectors is at an alarming stage. Some debt 

collectors' actions have even led to criminal actions. The construction has not been fair, because the Criminal Code has not 

regulated corporations as legal subjects, and has only been regulated in the Criminal Code Bill. Weaknesses that arise in the 

implementation of corporate criminal liability leasing parties in employing debt collectors to settle debts are weaknesses in legal 

substance, legal structure and legal culture. Substantial weakness faced is that the fiduciary guarantee law and its implementing 

regulations do not further regulate the procedures for implementing corporate criminal liability for leasing parties in employing 

debt collectors, the weakness in the legal structure is the need for consistency of law enforcement officers, that it is clear that the 

confiscation of fiduciary guarantees on the debtor can only be done after a court decision. Weaknesses that are included in legal 

culture are that people do not understand fiduciary guarantees, so they often underestimate when they neglect their obligations to 

pay monthly installments; 
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