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ABSTRACT  

 

Brand is a very important thing in terms of trade in both goods and services. In accordance with the provisions of the laws and 

regulations in force in Indonesia, a registered mark will receive legal protection. Legal protection aims to prevent any party with 

bad intentions who want to abuse the mark. If there is a trademark infringement, the party who feels aggrieved can file a lawsuit 

to the Commercial Court. The research method used in this research is normative juridical research. This study is intended to 

conduct research with a problem approach in terms of applicable laws and regulations and several supporting theories. 
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INTRODUCTION 

 

Intellectual Property Rights are born from human creativity such as in the fields of art, technology, science, and so on. Intellectual 

Property Rights or also referred to as Intellectual Property Rights need to be protected as a sign of appreciation for the creativity 

that a person produces. The award can be used as a driving tool to be able to develop their creativity to a better level. Protection of 

Intellectual Property Rights (HaKI) is a step forward for the Indonesian nation to enter the era of the free market. One of the 

implementations of the free market era is that the Indonesian state and people will become an open market for products or works 

of foreign (foreign) people/companies, as well as the Indonesian people can freely sell their products/works abroad. 

 

Therefore, goods or services created through this creativity deserve legal protection both from the laws and regulations of a country 

and international agreements such as Trade Related aspects of Intellectual Property Rights (abbreviated as TRIPs, which is an 

international agreement in the field of intellectual property rights related to intellectual property rights). with trade) from any 

harmful infringement. The importance of protection from intellectual property rights in this era of globalization is because 

Indonesia has now stepped foot in the world global market. This is reinforced by the existence of the works of the nation's children 

who have begun to be interested in the Indonesian people themselves and even the international community have also been 

interested in the works of the nation's children. Besides that, 

 

Trademark is a part of Intellectual Property Rights. A brand is something in the form of a logo / name which is intended to make 

it easier to distinguish one item from another by the creator or maker of the item. According to Law Number 15 of 2001 Article 1 

paragraph (1) concerning Marks, a mark contains the meaning, namely, a mark is a sign in the form of an image, name, word, 

letters, numbers, color arrangement, or a combination of elements. which has distinguishing power and is used in the activities of 

trading in goods or services. Then the Trademark Law Number 15 of 2001 concerning Marks was updated to become Law Number 

20 of 2016 concerning Marks article 1 paragraph (1) which states that a Mark is a sign that can be displayed graphically in the 

form of images, logos, names, words, letters. , number, color arrangement, 

 

In the brand field, there are many violations that occur due to dishonesty. Many entrepreneurs who can't compete then cheat on 

other people's brands. In this case, besides the brand, there are actually many things that support the success of a product in the 

market, namely the quality of goods/services and services provided by a company. Brands occupy a very important position in 

society. A brand also affects marketability in the market. When someone is going to buy an item or service, in addition to 

considering the quality and price of the item, they will also consider the brand of the item or service. Although the goods or services 

to be purchased may have good quality and economical prices, but if the brand is rarely heard by the public, the potential consumer 

will think several times before buying it. If a brand does not occupy a special position in people's hearts, then it can allow 

competitors to occupy a position in people's hearts 

 

Along with the rapid development of technology, the market demand for goods/services is also increasing. It also encourages 

competition in business. Apart from being regulated in intellectual property law, it is also related to the law on preventing fraudulent 

competition and anti-monopoly law or fair competition law. (Rahmi Jened, 2013) This has resulted in more and more violations 

or frauds in brand abuse. Some well-known brands have very high selling power. This causes a lot of piracy, imitation and theft of 

the use of the mark, on the other hand the brand owner is trying to 

to get legal protection from the government. 

 

Therefore, legal protection is needed for brand holders so that they are not used for personal interests by other parties. The 

government's efforts in this regard are also stated in Law Number 20 of 2016 concerning Trademarks. In formulating these various 

laws and regulations, all of them are based on Pancasila, as the ideology of the Indonesian state. However, it cannot be denied that 

in practice there are still many obstacles. One example of a violation in Indonesia is the Logo Painting Swallow brand. 
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METHOD 

 

The type of research used is normative juridical, normative legal research in this study focuses onthe problem approach is seen in 

terms of the applicable laws and regulations and several supporting theories. And it is also descriptive analytical which means that 

this research analyzes the decisions of the Commercial Court 

 

RESULT AND DISCUSSION 

 

Since ancient times, the brand has been known as a sign to distinguish one's property from others. The beginning of the brand's 

origins dates back to the ancient commercial era when it was discovered that there was a practice of writing names on stone. In the 

Middle Ages European traders used trademarks to convince consumers and provide legal protection to producers. (Sulaksana 

Uyung, 2008) Prior to 1961, the Colonial Mark Law of 1912 remained in effect as a result of the application of transitional articles 

in the 1945 Constitution and the 1949 Law of the United States of Indonesia (RIS) and the 1950 Provisional Law. 1992, the 

Trademark Law, hereinafter abbreviated as the Trademark Law, was enacted and took effect on April 1, 1993, replacing the 1961 

Trademark Law. 

 

With the new law, administrative decrees related to trademark registration procedures were made. With regard to the importance 

of reforming the Trademark Law, Indonesia has participated in ratifying the WIPO International Trademark Agreement. In 1997, 

the 1992 Trademark Law was amended by considering the articles of the International Agreement on Trade-related Aspects of 

Intellectual Property Rights (TRIPs) – GATT. These articles also amend the provisions in the previous law where the user of the 

first mark in Indonesia has the right to register the mark as a mark. In 2001, the new Trademark Law was successfully promulgated 

by the government. The law contains various matters, most of which have been regulated in the previous law. Several important 

companies listed in Law no. 15 of 2001 are: 

 

A brand is essentially a sign. However, in order for the mark to be accepted as a brand, it must have a distinguishing power. What 

is meant by distinguishing power is having the ability to use it as a result that distinguishes one company from another. (Erman 

Wahyudi, 2015) Along with the rapid development of the times, it also affects developments in various fields, one of which is the 

field of advertising. Advertising plays an important role in trade in goods and services. With the help of advertising also makes the 

value of a brand higher. With advertising, the popularity of a brand is also naturally higher, and can also affect consumer demand 

in the market. 

 

Seeing the importance of a brand, the government also makes laws and regulations to protect it. These regulations continue to be 

developed and the last one is Law Number 20 of 2016 concerning Marks. With the existence of these laws and regulations, it 

provides legal certainty for all issues related to trademarks. 

 

As for the types of brands, according to Suryatin in his book entitled "Trade Law I and II", explains that there are several types of 

brands, namely: 

 

1. Painting Brand 

2. Brand Word 

3. Shape Brand 

4. Brand Sounds 

5. Brand Title 

 

Suryatin also thinks that word brands and title brands are not appropriate in Indonesia, because the Indonesian alphabet does not 

recognize the letters ph, sh. (Suryatin, 2009) 

 

In addition, currently there are three-dimensional trademarks, such as brands for Coca-Cola and Kentucky Fried Chicken. (Saidin, 

thun ) This also indicates the increasing number of types of brands that indirectly indicate the efforts of entrepreneurs in protecting 

the brands they create. The more creative a brand design is, the less likely it is that the brand will be hijacked or imitated by 

competitors. In addition to names or symbols and so on, brand owners also often add the name of a place to their brand, this is 

done to show the origin of the goods or services being offered. It is also called geographical indication, which is a sign indicating 

the area of origin of an item and/or product which due to geographical environmental factors includes natural factors, human factors 

or a combination of these two factors give certain reputation, quality, and characteristics to the goods and/or products produced (in 

accordance with Article 1 paragraph (6) of Law No. 20 of 2016). Example: Sidikalang Coffee, Medan Napoleon, Bolu Meranti, 

and so on. 

 

In the trademark legal system, to be recognized as a trademark and protected under the trademark legal regime, a trademark 

registration process must first be carried out, because trademarks are recognized based on a constitutive system, in other words, 

there is no protection without registration. (M. Ramli, 2010) Following are trademark registrations based on Article 4 of Law No. 

20 of 2016 concerning Marks: 

 

1. An application for registration of a Mark is submitted by the Applicant or his Proxy to the Minister electronically or non-

electronically in the Indonesian language. 

2. The Application as referred to in paragraph (1) must include: 

a. date, month, and year of the Application; 

b. the full name, nationality, and address of the Applicant; 
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c. the full name and address of the Proxy if the Application is submitted through a Proxy; 

d. color if the Mark for which registration is being applied uses color elements; 

e. the name of the country and the date of the first application for Mark in the event that the Application is filed with 

Priority Right; and 

f. class of goods and/or class of services as well as a description of the types of goods and/or types of services 

3. The application is signed by the applicant or his proxy. 

4. The application as referred to in paragraph (1) is accompanied by a Mark label and proof of payment of fees. 

5. Mark registration application fee is determined per class of goods and/or services. 

6. In the event that the Mark as referred to in paragraph (4) is in the form of 3 (three) dimensions, the Mark label attached is in 

the form of the characteristics of the Mark. 

7. In the event that the Mark as referred to in paragraph (4) is in the form of sound, the attached Mark label is in the form of a 

notation and a sound recording. 

8. The application as referred to in paragraph (1) must be accompanied by a statement of ownership of the Mark for which 

registration is being applied. 

9. Further provisions regarding the Application fee as referred to in paragraph (5) shall be regulated by a Government Regulation. 

 

Currently, one application with the basic cost of trademark registration is only one class with a maximum of three products in the 

same class of goods and/or services in that class, while for additional products an additional fee of Rp. 50.000,00 for each product. 

(Rehhmi Jened, thun) In Indonesia, trademark rights will be obtained through trademark registration. Registration that meets the 

requirements of the law is an acknowledgment and justification of a person's Intellectual Property Rights as evidenced by a 

registration certificate so as to obtain legal protection. After registering a mark, the registered mark will get legal protection for a 

period of 10 years from the date of receipt. 

 

Priority rights are a manifestation of the principles of National Treatment and Most Favored Nation regulated in TRIPs which 

refers to the Paris Convention and GATT. (12) Everyone who applies for registration for the protection of a mark in one of the 

member countries of the Paris Convention or those who are entitled for the purpose of registration in another country, shall enjoy 

priority rights for a certain period in accordance with the applicable provisions.(13) 

 

In trademark registration, there are two registration systems, namely the declarative system and the constitutional system. In the 

declarative system registration, legal protection is given to the person who first uses the mark. while registration in the constitutive 

system aims to be the only way to obtain trademark rights. 

 

Settlement of Disputes in the Use of Brands 

 

In terms of legal protection for well-known marks, what needs to be considered is whether the criteria for a brand can be said to 

be a well-known mark. And until now it has not been regulated about it. There are two types of legal protection, namely: 

 

1. Preventive legal protection is protection before a legal violation occurs against the mark. 

2. Repressive legal protection, protection is after an act of infringement of the mark occurs, and the party concerned can 

file a civil or criminal lawsuit. 

 

In accordance with the provisions of Law no. 20 of 2016 concerning trademarks, the Commercial Court was appointed as an 

institution that would resolve various disputes related to trademarks. In Law No. 20 of 2016 concerning marks, it has been stipulated 

that a lawsuit for a trademark infringement is stated in article 83 (paragraphs 1-3), namely, the owner of a registered mark and/or 

the recipient of a registered trademark license may file a lawsuit against another party who unlawfully uses the mark. which has 

similarities in principle or in its entirety for similar goods and/or services in the form of: a. claim for compensation and b. cessation 

of all actions related to the use of the mark. 

 

The provisions regarding the cancellation and deletion of marks are regulated in Chapter XII concerning the Elimination and 

Cancellation of Mark Registrations starting from Article 72 to Article 79 of Law No. 20 of 2016 concerning Marks. In accordance 

with the regulations regulated in the UUM, the abolition of a registered mark can be proposed by the owner of the mark, it can also 

be through his proxies, either for some or all types of goods and/or services. The deletion of a registered mark can also be carried 

out at the initiative of the minister. If the relevant mark is still bound by a certain license agreement, then the deletion of the 

registered mark can only be done by means of written approval by the licensee. 

 

The deletion of a brand that was initiated by DJKI is based on evidence or input from the public for consideration. If there is 

sufficient evidence, the mark will be removed. The deletion of a registered mark is carried out by crossing out the mark from the 

General Register of Marks. The deletion of a registered mark is recorded and announced in the Official Gazette of Trademarks. 

For all deletions of trademark registration marks carried out by DJKI, a note must also be given about the reasons and date of the 

abolition (Saidin, year) 

 

The application for cancellation of trademark registration can only be submitted by the trademark owner or interested parties such 

as prosecutors, institutions in charge of the consumer sector, and so on. Cancellation can be in the form of a lawsuit for cancellation 

of trademark registration to the Commercial Court. The cancellation can be filed by the owner of the mark itself on the grounds 

that the mark has similarities in part or in whole. If the claim for cancellation is accepted, the clerk will convey the contents of the 

decision to the DJKI. Then DJKI will cancel the mark in the General Register of Marks and record and announce it in the Official 
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Gazette of Marks. In addition to canceling a registered mark, DJKI will also submit a note along with the reasons for the 

cancellation. 

 

Legal Considerations of Judges in Decision Number 02/Merek/2010/Pn.Medan 

 

In this section, the author will discuss the chronology of cases of abuse in the Logo Painting Swallow brand based on the decision 

Number 02/MEREK/2010/PN.Medan, starting from PT. The Deli Rubber Company is the owner and registrar of the Swallow 

Painting Logo brand which has been valid since 1957 and is still valid, where the mark is a symbol, identity and representation of 

PT. Deli Rubber Company. Then the PT. The Deli Rubber Company discovered the registration of the Swallow Painting Logo 

trademark by Iswandi which was registered in 1993. 

 

The trademark registered by Iswandi has similarities in principle with the Logo Painting Swallow brand owned by PT. Deli Rubber 

Company and tends to plagiarize even though it is not a similar item. Because of this, Iswandi was also found not to have good 

intentions in obtaining the registration of the mark. Then PT. The Deli Rubber Company also filed a trademark cancellation lawsuit 

against Mr. Iswandi to the Medan Commercial Court. 

 

The Swallow Painting Logo brand dispute started with the registration of the Swallow Painting Logo trademark by Iswandi. PT. 

The Deli Rubber Company as the Plaintiff, represented by their attorneys Abdullah Loetfi, SH and Setiawan Edi, SH and Edi 

Kristanto, SH, filed a lawsuit to the Medan Commercial Court on July 6, 2010. In accordance with the registration data from 

DJHKI, the trademark registration by PT. Deli Rubber Company with numbers 303031, 303028, 303024, 303026, 303025, 303027, 

and 303030 which have been extended with the respective numbers 539563, 747444, 5339558, 539560, 539559, 539561, and 

539562 dated June 9, 2003 to protect the types of goods included in grades 7, 12, 17, 27 and 28 until then is still valid. 

 

The defendant registered the Logo Painting Swallow trademark with registration number IDM000226377 which tends to copy the 

plaintiff's trademark. The defendant was judged as an applicant with bad intentions. This is because the Plaintiff's Logo Painting 

Swallow trademark has been used since 1957 in North Sumatra and registered it in 1993. The Plaintiff demands that the Defendant's 

registered mark be annulled in accordance with Article 68 Jo. 4, 5, and 6 of UUM Number 15 of 2001, the trademark registered 

by the Defendant was canceled due to the similarities in principle, although not for similar goods. And sued so that the cancellation 

can be carried out first (uitvoerbar by voraad) even though there is an appeal, cassation or other legal remedy. 

 

The analysis of the case that the author did based on the Summons or also known as Relaas dated August 9, 2010 and August 30, 

2010 and September 6, 2010 has been submitted. The trial was continued without the presence of the Defendant because neither 

the Defendant nor his representatives were present. After passing the trial, the Chairman of the Medan Commercial Court also 

granted part of the Plaintiff's claim with verstek. 

 

The chairman of the Medan Commercial Court also ordered the bailiff at the Medan Commercial Court Registrar to convey the 

contents of the decision to DJHKI cq. Directorate of Marks to record the cancellation of the Defendant's mark with number 

IDM000226577 in the General Register of Marks and announced in the Official Gazette of Marks. In addition to the cancellation 

of the mark, the Defendant was also burdened with a court fee of Rp. 391,000.00 (three hundred and ninety-one thousand rupiah). 

Therefore, the author is of the opinion that the decision issued by the Commercial Court is in accordance with the provisions of 

the legislation, especially UUM Number 15 of 2001 and the latest UUM Number 20 of 2016. 

 

CONCLUSION 

 

The provisions on the use of marks have been regulated in Law Number 20 of 2016 concerning Marks, which in Articles 4 to 8 

concerning trademark registration while matters that cannot be registered as trademarks are regulated in Articles 20 and 21 of Law 

Number 20 of 2016 concerning Marks. Settlement of disputes regarding marks is resolved by the Commercial Court. In accordance 

with Law Number 20 of 2016, the settlement of trademark disputes can be resolved by a claim for compensation or termination of 

all activities related to the mark. In addition, parties who feel aggrieved can file a lawsuit for the cancellation or deletion of the 

mark against the party who is considered a registrar of bad faith with a mark being canceled or deleted, so there is no longer legal 

protection for the mark in question. The judge's consideration in this decision is that the owner of the Logo Painting Swallow brand 

has registered the mark in accordance with the applicable laws and regulations, namely Article 7 of Law no. 15 of 2001 concerning 

Marks in force at that time, and also in accordance with Article 4 of Law No. 20 of 2016 which is currently in effect. Therefore, 

the Defendant is subject to the sanction of canceling the mark that he previously registered and all administrative costs are borne 

by the Defendant. The judge's decision was in accordance with the provisions of the UUM in force at that time and now. and also 

in accordance with Article 4 of Law No. 20 of 2016 currently in force. Therefore, the Defendant is subject to the sanction of 

canceling the mark that he previously registered and all administrative costs are borne by the Defendant. The judge's decision was 

in accordance with the provisions of the UUM in force at that time and now. and also in accordance with Article 4 of Law No. 20 

of 2016 currently in force. Therefore, the Defendant is subject to the sanction of canceling the mark that he previously registered 

and all administrative costs are borne by the Defendant. The judge's decision was in accordance with the provisions of the UUM 

in force at that time and now. 
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