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ABSTRACT  

 

The Financial Services Authority as an institution that was formed with the aim of protecting the interests of consumers and the 

public has a very large role in preventing and overcoming the collection of illegal funds with the modus operandi of investments 

that occur in the community. The approach method used in this research is Juridical Empirical. This research is analytical 

descriptive, meaning that the results of this study try to provide a comprehensive, in-depth picture of a situation or phenomenon 

under study. The data analysis used in this study is qualitative data analysis. The results of this study are the weaknesses that arise 

in the position of the financial services authority (OJK) in supervision to improve banking health, including the not yet integrated 

system of supervision of the capital market sector, Non-Bank Financial Industry (IKNB) with supervision that is still separated so 

that supervision is not integrated. Although supervision is carried out well on the one hand, it is not necessarily carried out well 

on the other. The ideal construction of the supervisory position of the financial services authority (OJK) is to improve the soundness 

of banking based on the value of justice by prioritizing legal principles, namely the lex posteriori derogat legi priori principle, 

OJK funding sources and Banking Supervision through the Development of Coordination between Related Institutions. 
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INTRODUCTION 

 

The authority of Bank Indonesia to supervise (right to control) is the authority to supervise the Bank through direct supervision 

(on-site supervision) and indirect supervision (off-site supervision). Direct supervision can be in the form of general examination 

and special examination, which aims to obtain an overview of the financial condition of the Bank and to monitor the level of 

compliance of the Bank with applicable regulations as well as to find out whether there are unhealthy practices that endanger the 

continuity of the Bank's business. Indirect supervision is supervision through monitoring tools such as periodic reports submitted 

by the Bank, inspection reports and other information. 

In its implementation, if necessary, BI may conduct inspections of the Bank, including other parties including the parent 

company, subsidiary company, related parties, affiliated parties and the Bank's debtors. BI may assign other parties for and on 

behalf of BI to carry out audit duties. In Article 34 jo. Article 35 of the BI UUBI stipulates that Bank supervision is carried out by 

Bank Indonesia as long as a supervisory agency for the financial services sector has not been established. The establishment of the 

Financial Services Authority based on Law Number 21 of 2011 concerning the Financial Services Authority (hereinafter referred 

to as the OJK Law) marks the start of a new era of the financial services sector supervision system. The OJK Law reorganizes the 

supervision system for the financial services sector by stipulating several fundamental changes to the supervisory system that has 

been implemented in Indonesia. The basic changes made to the OJK Law are: First, implementing an integrated supervisory system. 

Second, separate microprudential supervision from macroprudential supervision. Third, establish the Financial System Stability 

Coordination Forum (FKSSK) and appoint the Minister of Finance as the Coordinator. Fourth, improve financial education and 

consumer protection for financial services. Fifth, sharpen the role of the Deposit Insurance Corporation (LPS) and finally, 

strengthen law enforcement in the financial services sector. The Financial Services Authority (hereinafter referred to as OJK) as 

an institution that was formed with the aim of protecting the interests of consumers and the public has a very large role in preventing 

and overcoming the collection of illegal funds with the modus operandi of investments that occur in the community.1 OJK was 

formed with the aim that all activities in the financial services sector can be carried out in an orderly, fair, transparent and 

accountable manner, are able to realize a financial system that grows sustainably and stably, and is able to protect the interests of 

consumers and the public, which is realized through the existence of a regulatory system and integrated supervision of all activities 

in the financial services sector.2 The Law on the Financial Services Authority regulates the following matters: duties and 

authorities, organizational structure, protection of the public, confidentiality of information, work plans and budgets, reporting and 

accountability, institutional relations, investigations and sanctions. OJK carries out the task of regulating and supervising financial 

service activities in the banking sector, capital market, insurance, pension funds, financing institutions, and other financial service 

institutions, including conducting supervision, examination, investigation, consumer protection, and other actions against financial 

service institutions. actors, and/or supporting financial service activities as referred to in the laws and regulations in the financial 

services sector, including licensing authority to financial service institutions. In carrying out its duties and authorities, the Financial 

Services Authority is based on the principle of independence, the principle of legal certainty, the principle of public interest, the 

principle of openness, the principle of professionalism, the principle of integrity and the principle of accountability.3 

 
1 Zulkarnain Sitompul, “Functions and Duties of the Financial Services Authority in maintaining the stability of the Financial System” (Medan: 

Paper presented at the Seminar on the Existence of the Financial Services Authority to realize a sustainable and stable national economy, 25 

November 2014), p.1. 
2 See the considerations of Law Number 21 of 2011 concerning the Financial Services Authority 
3 Adrian Sutedi, Aspek Hukum Otoritas Jasa Keuangan(Jakarta:Raih Asa Sukses,2014), pg. 57.  
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There are three main reasons why it was deemed necessary for OJK to exist in Indonesia, namely the mandate of Law 

No. 3 Article 34 of 2004 which states that Bank Indonesia mandates the establishment of a supervisory agency for the financial 

services sector. In addition to the juridical background, there are other reasons why OJK should be established in Indonesia. The 

first is the financial system in Indonesia, which has begun to develop. This development can be seen from at least three aspects, 

namely business conglomerates, namely one owner who owns several companies in the capital market, banking, insurance, or 

financing institutions. In addition, the development of the financial system can also be seen by the existence of Hybrid Products, 

namely an increase in the complexity of various products and the last is regulatory arbitrage. Furthermore, the background for the 

formation of the OJK is the many problems in the financial sector such as moral hazard, consumer protection that has not been 

maximized and coordination that has not been good across sectors. The conclusion is that the Indonesian state needs to restructure 

the institutions that carry out regulatory and supervisory functions in the Financial Services industry. 

Based on this description, it is interesting to examine in depth the ideal construction of the supervisory position of the 

financial services authority (OJK) in order to improve the soundness of banking based on the value of justice. 

 

RESEARCH METHOD 

 

The approach method used in this research is Juridical Empirical. Empirical juridical method. 4This research is analytical 

descriptive, meaning that the results of this study try to provide a comprehensive, in-depth picture of a situation or phenomenon 

under study. The data analysis used in this study is qualitative data analysis.5 

 

RESEARCH RESULTS AND DISCUSSION 

 

The formation of the Financial Services Authority (OJK) in Indonesia was motivated by several reasons, namely the experience of 

the crisis that occurred in Indonesia in 1997-1998 and the case of embezzlement of BLBI funds followed by the Century Bank case 

which was the failure of Bank Indonesia as a banking supervisor, as well as the development of hybrid products in Indonesia. 

Indonesia is increasingly complex. On November 22, 2011, the government has ratified and promulgated Law Number 21 of 2011 

concerning the Financial Services Authority (OJK) and will be fully operational in 2013. 

OJK is an independent institution that has the authority to carry out regulation and supervision of financial service 

activities in the banking sector, capital market, insurance, pension funds, financing institutions and other financial service 

institutions and conduct inspections, investigations, consumer protection, and other actions against service institutions. Finance, 

actors, and/or supporting financial service activities.6 OJK was formed with the aim that all activities in the financial services sector 

can be carried out in an orderly, fair, transparent and accountable manner, are able to realize a financial system that grows 

sustainably and stably, and is able to protect the interests of consumers and the public.7 

After the establishment of the OJK, the role of Bank Indonesia was to carry out independent functions as the Central 

Bank as the monetary authority and payment system. BI is authorized to regulate and supervise all aspects of banking in the 

framework of formulating and implementing monetary policy and the payment system.8 In its implementation, BI conducts 

monetary policy through setting money supply or interest rates, with the main objective of maintaining the inflation rate target set 

by the government using instruments, including open market operations on the money market in both rupiah and foreign currencies, 

setting discount rates, setting minimum statutory reserves, and credit or financing arrangements. In addition, BI also creates 

payment system efficiency, equality of access and consumer protection. 

OJK and BI will cooperate in bank supervision regarding the determination of bank institutions that are categorized as 

systemically important banks, assisted by the Deposit Insurance Corporation (LPS).9 OJK is led by a Board of Commissioners, 

consisting of 9 members with the composition of the Chair, Deputy Chair, Executive Head of Banking Supervisor, Chief Executive 

of Capital Market Supervisor, Chief Executive of Insurance Supervisor, pension fund, financing institution and other financial 

service institutions, a Chairman of the Audit Board, a a member in charge of consumer education and protection, an ex-officio 

member from Bank Indonesia, and an ex-officio member from the Ministry of Finance.10 To carry out its duties, OJK is financed 

by a budget sourced from the State Revenue and Expenditure Budget (APBN) and/or levies from parties conducting activities in 

the financial services sector.11 

Accountability for planning and using the budget must first obtain approval from the DPR. In terms of accountability for 

the implementation of tasks, OJK is required to compile reports consisting of periodic activity reports to the President and the 

DPR. In addition to activity reports, OJK is also required to compile annual financial reports that are audited by the Supreme Audit 

Agency (BPK) or a Public Accounting Firm appointed by the BPK.12 

Companies that collect public funds in the form of deposits packaged in the form of investments are one of the banking 

businesses in collecting funds from the public by banks, which are included in financial service activities in the banking sector. 

The Financial Services Authority has the authority in accordance with article 6 of Law No. 21 of 2011 concerning the Financial 

 
4 Sugiyono, Memahami Penelitian Kualitatif, Dilengkapi Contoh Proposal Dan Laporan Penelitian, Alfabeta, Bandung, 2015, pp. 25 
5 Anis Mashdurohatun, Gunarto, Oktavianto Setyo Nugroho ,Concept Of Appraisal Institutions In Assessing The Valuation Of Intangible Assets 

On Small Medium Enterprises Intellectual Property As Object Of Credit Guarantee To Improve Community's Creative Economy. Jurnal 

Pembaharuan Hukum Volume 8, Number 3, December 2021.pp.485-502. 
6 Press Statement, Promulgation of Law No.21 of 2011 Concerning the Financial Services Authority, p.1. 
7Article 4 of Law No. 21 of 2011 Concerning Financial Fervices Authority 
8Anwar Nasution, 2003, Financial System Stability: Urgency, Legal Implications, and Future Agenda, VIII National Law Development Seminar 

with the theme Indonesian Banking and Financial System Problems, National Legal Development Agency - Ministry of Justice and Human Rights, 
Denpasar, accessed 14 June 2012. 
9 Article 39-41 of Law No. 21 of 2011 Concerning Financial Fervices Authority 
10 Article 10 of Law No. 21 of 2011 Concerning Financial Fervices Authority 
11 Article 34 of Law No. 21 of 2011 Concerning Financial Fervices Authority 
12 Press Statement, Promulgation of Law No.21 of 2011 Concerning the Financial Services Authority, p.3. 
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Services Authority, the OJK carries out the task of regulating and supervising financial service activities in the banking sector. 

Article 7 letter (a) of Law No. 21 of 2011 concerning the Financial Services Authority regulates to carry out regulatory and 

supervisory duties in the banking sector, OJK has the authority to: 

a. Regulation and supervision of bank institutions which include: 

1. licensing for bank establishment, opening of bank offices, articles of association, work plans, ownership, management 

and human resources, mergers, consolidations and bank acquisitions, as well as revocation of bank business licenses 

2. bank business activities, including sources of funds, provision of funds, hybridization products, and activities at Bank 

Indonesia and services. 

The bank's business activities are regulated and supervised by the Financial Services Authority in the article, as a form 

of purpose for the establishment of an authority institution in the banking sector to carry out a supervisory function which in 

principle is to encourage banks to participate in supporting economic growth and maintaining Bank Indonesia monetary stability 

and proper supervision. encourage individual banks to remain healthy and able to properly maintain the interests of the community. 

The Financial Services Authority in carrying out its supervisory and regulatory duties in the financial services sector in 

terms of legal protection for the public, is regulated in Article 28 of Law No. 21 of 2011 concerning the Financial Services 

Authority, which states that for the protection of consumers and the public, take steps to prevent losses for consumers and the 

public. which cover: 

1. provide information and education to the public on the characteristics financial services sector, services and products 

2. ask the Financial Services Institution to stop its activities if the activity has the potential to harm the community 

3. other actions deemed necessary and in accordance with the provisions 

The author is of the opinion that Article 28 paragraphs 2 & 3 are OJK steps at the repressive stage, namely by asking financial 

service institutions to stop their activities if these activities have the potential to harm the community, and take actions that are 

deemed necessary, namely in accordance with the author's research discussing illegal investments, the OJK, the use of this article 

is a follow-up to public complaints as consumers who are harmed by illegal investment activities, so that companies that make 

illegal investments can have their business licenses revoked. 

The assessment of the soundness of a bank is carried out based on the results of the examination, periodic reports submitted 

by the bank, and other publicly known information such as the results of an assessment by the health authority or other authorized 

institution. OJK may request information and explanation from the bank in order to obtain the results of the assessment of the 

soundness of the bank in accordance with the actual condition of the bank. Bank Indonesia is required to evaluate the soundness 

of banks in accordance with this PBI on a quarterly basis for positions at the end of March, June, September and December. In 

order to carry out bank supervision, OJK conducts a quarterly assessment of the soundness of banks, for positions at the end of 

March, June, September and December. 

The explanation above can be said that, Bank health assessment is carried out every year, whether there is an increase or 

decrease. For a bank whose health continues to improve it is not a problem, because that is what is expected and that health is 

maintained. To assess a bank's health can be seen from various This assessment aims to find out whether the bank is in a very 

healthy, healthy, moderately healthy, less healthy and unhealthy condition. The predicate of a healthy or moderately healthy or 

unhealthy bank level will be lowered to unhealthy if there are things that endanger the bank's continuity. The factors that abort the 

soundness of the bank. The explanation above can be said that there are several factors that can abort health, namely: 

a. Internal disputes that are expected to cause difficulties within the bank concerned 

b. The intervention of parties outside the bank in the management of assistance is included in unfair cooperation which results 

in one or several offices being independent. 

c. Window Dressing in bank books and reports which can materially affect the financial condition of the bank, resulting in 

erroneous assessments of the bank 

d. Bank practices inside or doing business outside the books 

e. Other practices that deviate and can endanger the viability of the bank or reduce the soundness of the bank. 

Article 4 of the OJK Law explains the purpose of establishing the OJK, namely that all activities in Indonesia in the 

financial services sector can: 

a. Organized regularly, fairly, transparently and accountably. 

b. Able to realize a financial system that grows in a sustainable and stable manner. 

c. Able to protect the interests of consumers and society. 

Article 5 of the OJK Law, "functions to organize an integrated regulatory and supervisory system for all activities in the 

financial services sector". The meaning of implementing an integrated regulatory and supervisory system is believed that the 

function of the OJK is an integral part of the system of financial service institutions including the banking system, capital market, 

insurance, pension funds, financing institutions, and other financial service institutions. 

According to the provisions of Article 1 paragraph (1) of the OJK Law, it is formulated that, "Financial Services 

Authority, hereinafter abbreviated as OJK, is an independent institution and is free from interference from other parties, which has 

the functions, duties and authority to regulate, supervise, examine, and investigations as referred to in this law”, and emphasized 

in Article 2 paragraph (2) stating that the Financial Services Authority is an independent institution in carrying out its duties and 

authorities, free from interference from other parties, except for matters expressly regulated in this Act.” 

Institutionally, OJK is outside the government, which means that OJK is not part of the government's power.13 However, 

it is possible that there will be elements of Government representatives because in essence OJK is an authority in the financial 

services sector that has strong relations and linkages with other authorities, in this case the fiscal and monetary authorities.14 

According to Law Number 21 of 2011 concerning the Financial Services Authority, in carrying out its duties, the OJK 

will be led by a 9-person Board of Commissioners, consisting of:15 

 
13 General Explanation Paragraph 10 of the Financial Fervices Authority Law. 
14 Ibid. 
15 Ibid., Article 10 of the Financial Fervices Authority Law. 
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1) The chairman is concurrently a member; 

2) Deputy Chairperson as Chair of the Ethics Committee and concurrently member; 

3) Chief Executive of Banking Supervision concurrently member; 

4) The Chief Executive of the Capital Market Supervisor concurrently a member; 

5) The Chief Executive of the Insurance Supervisory Board, Pension Funds, Financing Institutions, and Other Financial 

Services Institutions concurrently a member; 

6) Chairman of the Audit Board concurrently member; 

7) Members in charge of consumer education and protection; 

8) Ex-officio member of Bank Indonesia who is a member of the Board of Governors of Bank Indonesia; and 

9) Ex-officio member from the Ministry of Finance who is an echelon I level official at the Ministry of Finance. 

As described above regarding the independent nature of OJK and the composition of the OJK Board of Commissioners, 

the author examines the ambiguity of the meaning of independent in this OJK Law. 

The ambiguity of the norm occurs in Article 2 paragraph (2) of the OJK Law which states that "The Financial Services 

Authority is an independent institution in carrying out its duties and authorities, free from interference from other parties, except 

for matters that are expressly regulated in this Law. However, this independence is a bit questioned where in Article 1 in 

conjunction with Article 10 of the OJK Law which stipulates that OJK is led by a Board of Commissioners (DK), totaling 9 (nine) 

people and 2 (two) members of which are Ex-officio from the Ministry of Finance and BI. 

Macroeconomic problems such as banks that have a systemic impact that must be rescued can be prevented and handled 

through the Financial System Stability Coordination Forum (FKSSK) which consists of government elements represented by the 

Minister of Finance as the Coordinator, Governor of BI, Chairman of the OJK Board of Commissioners and Chairman of LPS. , 

without having to involve Ex-officio from the Ministry of Finance and BI in the composition of the OJK Board of Commissioners 

so that the status and position of the OJK institution truly becomes an independent institution as mandated in Article 34 of the BI 

Law. 

The authority of OJK in bank supervision is in accordance with the provisions of Article 7 of the OJK Law, namely: 

1. Regulation and supervision of bank institutions which include: 

a. Licensing for bank establishment, opening of bank offices, articles of association, work plans, ownership, management 

and human resources, mergers, consolidations and bank acquisitions, as well as revocation of bank business licenses. 

b. Bank's business activities include sources of funds, provision of funds, hybridization products, and activities in the 

service sector. 

2. Regulation and supervision of bank soundness which includes: 

1. Liquidity, profitability, solvency, asset quality, minimum capital adequacy ratio, maximum lending limit, loan to 

deposit ratio, and bank reserves. 

2. Bank reports related to bank health and performance. 

3. Debtor information system. 

4. Credit testing (credit testing). 

5. Bank accounting standards. 

3. Regulation and supervision of the prudential aspects of banks, including: 

1) Risk management. 

2) Bank governance. 

3) Know-your-customer and anti-money laundering principles. 

4) Prevention of terrorism financing and banking crimes. 

5) Bank checks. 

The transfer of duties and authority for banking regulation and supervision from BI to OJK is the granting of government 

authority by the House of Representatives of the Republic of Indonesia together with the President of the Republic of Indonesia to 

the Supreme Leader of the OJK. In  other words, based on the Law of the Republic of Indonesia Number 21 of 2011 concerning 

the Financial Services Authority, the Financial Services Authority has the authority to regulate and supervise the banking sector in 

Indonesia. 

This authority is a new authority granted by the legislator through a statutory regulation. So that the authority is obtained 

by attribution which gives new authority to a new institution called OJK. Attribution authority is original where the authority is 

directly given to the institution. 

Article 7 letter d of Law Number 21 of 2011 mentions the authority of the OJK in terms of bank inspections. However, 

the provisions of Article 40 paragraph (1) of the OJK Law states: "In the event that Bank Indonesia in carrying out its functions, 

duties and authorities requires a special examination of a particular bank, Bank Indonesia may conduct a direct examination of the 

bank by submitting prior written notification to the OJK." which means that the granting of authority to BI to conduct direct 

inspections with a permit to the OJK can be said to result in a blurring of norms. 

Article 40 paragraph (1) of Law Number 21 of 2011 is the basis for BI to exercise its authority after the enactment of the 

OJK Law where BI can still carry out direct inspections of certain banks regarding the implementation of their functions, duties 

and authorities by submitting written notification to OJK as the competent authority to conduct bank checks. Elucidation of article 

40 paragraph (1) of Law Number 21 of 2011 also confirms that BI is not entitled to provide a bank soundness level. Article 7 letter 

d of Law Number 21 of 2011, states that the authority for bank inspection is the authority of the OJK. 

Seeing the contradiction of Article 7 letter d with Article 40 paragraph (1), there is a lack of clarity in the formulation 

and unclear objectives. Therefore, between the articles in Law Number 21 of 2011 there is a conflict where this will lead to 

confusion. On the one hand, OJK is given the authority to examine banks, while on the one hand, BI is still given the authority to 

examine these banks even though they have to go through procedures without the right to determine the status of the banks being 

examined. 

To answer the ambiguity of the norm, in accordance with the explanation of article 7 that regulation and supervision 

regarding institutions, health, prudential aspects, and bank inspections are the scope of microprudential regulation and supervision 
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which are the duties and authorities of the OJK. The scope of macroprudential regulation and supervision, namely regulation and 

supervision other than those stipulated in this article, is the duty and authority of BI. In the context of macroprudential regulation 

and supervision, OJK assists BI in making moral appeals to banks. 

The ambiguity of the above norms uses the principle of lex specialis derogat legi generalis, then the solution is that all 

banking supervision is under the authority of the OJK as described in Article 7 and its explanation, then Article 7 of the OJK Law 

constitutes lex generalis, but in accordance with the explanation of Article 40 of the OJK Law that BI can perform direct 

examination of certain banks that are systemically important banks and/or other banks in accordance with BI's authority in the 

macroprudential sector that article 40 is lex specialis. 

Therefore, if the substance of supervision is related to the microprudential sector, it is the authority of the OJK, while if 

the substance is related to the macroprudential sector, then BI has the authority. So that OJK and BI can exercise their authority 

with clear coordination in microprudential supervision by OJK and macroprudential supervision by BI. 

Article 8 letter d of the OJK Law states that OJK has the authority to stipulate regulations regarding supervision in the 

financial services sector, while Article 39 states that in carrying out its duties, OJK coordinates with BI in making supervisory 

regulations in the banking sector, including the obligation to fulfill bank minimum capital requirements, an integrated banking 

information system, policies for receiving funds from abroad, receiving foreign exchange funds and foreign commercial loans, 

banking products, derivative transactions, other bank business activities, determining bank institutions that are categorized as 

systemically important banks and other data excluded from the provisions regarding the confidentiality of information. 

In the two articles it is clear that there is a confusion of norms where in Article 8 letter d that the OJK has the authority 

to make all regulations regarding supervision in the financial services sector, both bank and non-bank, but in Article 39, OJK 

coordinates with BI in making supervisory regulations in the field of financial services. banking. 

To answer the ambiguity of the norm, namely by using the principle of lex specialis derogat legi generalis. Article 8 

letter d is lex generalis, while Article 39 is lex specialis. Revision of Law Number 21 of 2011 concerning the Financial Services 

Authority Article 10 paragraphs (2) and (4) letters h and i. 

Good coordination upholds moral norms so that behavior in this relationship will be commendable between DK OJK 

and the BI Board of Governors both inside and outside FKSSK, the moral norm is the main key. In carrying out its duties, for 

example as stipulated in Article 39 of the OJK Law, it is mandated that OJK coordinate with BI in making supervisory regulations 

in the banking sector, including: 

a. the obligation to fulfill the bank's minimum capital. 

b. integrated banking information system. 

c. policies for receiving funds from abroad, receiving foreign exchange funds, and foreign commercial loans. 

d. banking products, derivative transactions, other bank business activities. 

e. determination of bank institutions that are categorized as systemically important banks. 

f. other data that is excluded from the provisions on confidentiality of information. 

BI may conduct direct examination of the bank by submitting a written notification in advance to the OJK.16 Furthermore, 

OJK informs LPS about troubled banks that are in the process of restructuring by OJK. In the event that OJK indicates that certain 

banks are experiencing liquidity difficulties and/or their health condition is getting worse, OJK will immediately inform BI to take 

steps in accordance with BI's authority.17 Likewise, the IDIC can carry out inspections of banks related to their functions, duties 

and authorities, as well as coordinating with the OJK in advance.18 

The coordinating relationship between BI and OJK, including LPS in determining bank assessments and conducting 

restructuring of troubled banks that are being investigated, is stipulated in Article 43 of the OJK Law, that BI, OJK, and LPS are 

required to build and maintain an integrated information exchange facility. Based on the provisions of Article 43 of the OJK Law, 

it is clearly stated that these three institutions have the obligation to coordinate and cooperate in an integrated manner. 

Integrated exchange of information means that the supervisory system built by OJK, BI and LPS is connected to each 

other, so that each institution can exchange information and access banking information needed at any time (timely basis). The 

information includes general and specific information about banks, bank financial statements, reports on bank inspection results 

conducted by BI, LPS, or by the OJK, and other information while maintaining and considering the confidentiality of information 

in accordance with the provisions of laws and regulations. 

The coordination relationship between OJK and BI is also stipulated in the Coordination Protocol as stipulated in Article 

44, Article 45, and Article 46 of the OJK Law. In this Coordination Protocol as a forum to bring together the Ministry of Finance, 

BI, OJK, and LPS in a coordination forum called the Financial System Stability Coordination Forum (FKSSK). Coordination in 

this forum is carried out if it is not possible to handle banking problems by OJK related to the settlement and handling of a failed 

bank which is suspected to have a systemic impact. 

As the authority of BI to carry out the task of regulating and supervising banks, especially in Article 24, Article 25, 

Article 26, Article 27, Article 28, Article 29, Article 29, Article 30, Article 31, Article 32, and Article 33 of Law Number 23 of 

1999 Regarding Bank Indonesia, OJK also has the authority to regulate and supervise banks in Article 6, Article 7, Article 8 and 

Article 9 of the OJK Law. 

Therefore, it is feared that there could be dualism in banking supervision in Indonesia, so that to solve this problem the 

lex posteriori derogat legi priori principle can be used, which means that new laws and regulations set aside the old laws and 

regulations so that when there is a concern for dualism supervision occurs between the OJK Law faced with the BI Law, it can be 

resolved based on the principle of lex posteriori derogat legi priori, the OJK Law must be used because the Act is a new regulation, 

so banking supervision is the authority of the OJK. 

1) The principle of lex posteriori derogat legi priori. 

 
16 Article 40 paragraph (1) of the Financial Fervices Authority Law. 
17 Article 41 of the Financial Fervices Authority Law. 
18 Article 42 of the Financial Fervices AuthorityLaw. 
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a. In the elucidation of Article 34 paragraph (1) of the BI Law, the task of OJK is to issue provisions relating to the 

implementation of supervisory duties for banks and to coordinate with BI. If what is discussed in this context is to issue 

provisions relating to the implementation of bank supervision duties,19 then the role of OJK is nothing but a supervisory 

board. 

The mandate of Article 34 paragraph (1) of the BI Law clearly stipulates that the task of supervising banks will 

be carried out by an independent financial services sector supervisory agency by issuing provisions relating to the 

implementation of bank supervision duties. The mandate of Article 34 paragraph (1) of the BI Law emphasizes the OJK 

institution to act as a supervisory board (supervisory board), to issue provisions relating to the implementation of bank 

supervisory duties in coordination with BI. 

However, after the promulgation of the OJK Law, as explained above, it determined otherwise, namely to give 

broad authority to the OJK to make arrangements and supervision, and even the authority to act as investigators like the 

KPK. For example, in Article 5 and Article 6 it is emphasized that the OJK has the authority to carry out regulation and 

supervision, even though it is known beforehand as stipulated in the mandate of Article 34 paragraph (1) of the BI Law, 

its authority is to issue provisions relating to the implementation of bank supervision duties, but the regulatory norms 

determine OJK's authority includes regulating, supervising, examining, and even investigating and these provisions seem 

to make OJK a super body, not a supervisory board. 

b. The conflict of status norms of the OJK Law can also be seen from the provisions of Article 38 paragraph (2) and 

paragraph (6) of the OJK Law which stipulates: "OJK is required to compile activity reports consisting of monthly, 

quarterly and annual activity reports" and "Activities reports. yearly as referred to in paragraph (2) shall be submitted to 

the President and the House of Representatives.” 

The provisions of Article 38 paragraph (2) and paragraph (6) of the OJK Law are related to reporting, but are not in 

accordance with the mandate in the elucidation of Article 34 paragraph (1) of the BI Law. In Article 38 paragraph (2) of 

the OJK Law, the annual activity report as referred to in Article 38 paragraph (2) is submitted to the President and the 

DPR. Whereas the instructions from the elucidation of Article 34 paragraph (1) of the BI Law stipulate that the OJK 

institution only submits reports to the Supreme Audit Agency (BPK) and the House of Representatives (DPR). 

c. Article 34 paragraph (2) of Law Number 23 of 1999 which states that a financial services supervisory institution will be 

established no later than December 31, 2002, but in the end the article was revised again with article 34 paragraph (2) of 

Law Number 3 of 2004. The article amending the law changes the deadline for the establishment of the institution to 

December 31, 2010. Two different time limits were unable to form a new institution, and the OJK was only formed in 

2011. 

To answer the conflict of norms against the mandate of the formation of the OJK in Article 34 of the BI Law, the 

principle of lex posteriori derogat legi priori is used, that Article 34 of the BI Law is lex priori, while the formation of 

the OJK under the OJK Law is lex posteriori. 

2) Regarding the Financial Services Authority Funding Sources. 

The OJK financing budget is one thing that is enough to make the author wonder. This is because in Article 37 of Law 

Number 21 of 2011 concerning the OJK, it is stated that the OJK has the authority to collect levies on every actor in the financial 

services sector, one of which comes from the banking sector, and in connection with that authority, each actor in the financial 

services sector is then burdened with the obligation to pay the levy. 

Philosophically, the levies imposed by OJK are essentially intended as an alternative source of funding for OJK 

operations, where initially, the source of OJK funding came from the state budget. So with the levies received by OJK, it is certainly 

hoped that it will make OJK more independent because it will make OJK less dependent on the government. 

However, with the concept of levies carried out by the supervisory agency on the object of its supervision, of course 

there will be a very large potential to cause an excess, which in turn will have a negative impact on the independence, accountability 

and credibility of the OJK in carrying out its regulatory and supervisory functions in the service sector. finance. 

a) The emergence of Moral Hazards. 

One of the problems that have the potential to arise if the OJK imposes a levy is the view that the levy will have the 

potential to create a moral hazard (deviant practice) between the OJK as the supervisor and the actors in the financial services 

sector, in this case banking, for example, as the object being monitored. it is feared that later the supervision carried out by the 

OJK will be in the form of "selective" and not independent supervision. 

This is because with the existence of levies, it is feared that auditees will be more inclined to think that it is better to pay 

to be unsupervised, rather than pay but be monitored more closely, and even if they do have to be monitored, auditees who pay a 

higher value certainly have power. bargaining to pressure OJK to carry out more lax supervision than the supervision carried out 

on auditees who pay a lower value. 

If the levies carried out by OJK then result in looser or less prudent supervision, then the supervisory function, which is 

essentially aimed at minimizing risks in the banking sector while maintaining public trust in the banking sector, will not be 

achieved. So that in turn, it will have an impact on financial system stability which is the macroprudential responsibility of BI. 

b) Extra Fee. 

In addition to the potential moral hazards that may be generated, another problem is that the existence of this levy will 

burden the banking industry in the future. This is because, as a sector that is very vulnerable to risk, BI as the central bank has the 

authority to determine the amount of Statutory Reserves that must be provided by each bank, 20while the Deposit Insurance 

Corporation as a guarantee institution in the banking sector also requires each bank to pay premiums regularly to the Deposit 

Insurance Corporation as a form of guarantee.21 

 
19 Sentences are typed in italics as emphasis is focused by the author. 
20 PBI No. 15/15/PBI/2013 concerning Statutory Reserves for Commercial Banks at Bank Indonesia in Rupiah and Foreign Exchange. 
21 Article 6 paragraph (1) point a in conjunction with Article 9 point c of Law Number 24 of 2004 concerning the Deposit Insurance Corporation. 
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If the banking sector is then burdened again with additional costs in the form of levy obligations that must be issued by 

the bank to the OJK, it will certainly be very burdensome for banking operations. 

The problem is that if the banking industry has to be burdened again with extra costs to finance OJK operations, it is 

feared that the growth of the banking loan to deposit ratio (LDR) will be disrupted more than before the existence of the Financial 

Services Authority. Thus, it is feared that BI's responsibilities in the monetary sector will be disrupted. 

The determination of levies on assets will of course burden the financial services industry players with the condition of 

having large assets but not making a profit in the current year. This will be different if the determination of levies is made on the 

income of financial services industry players. Thus, each player in the financial services industry will certainly not be burdened 

too much if he is not making a profit. Likewise, for those who are getting big profits, of course it will not be a big problem to pay 

the specified levy. Therefore, it is better to determine the levy on income not on assets. 

In relation to Article 37 paragraph (5) of the OJK Law which states, "In the event that the levy received in the current 

year exceeds the OJK's requirements for the next fiscal year, the excess shall be deposited into the State Treasury." According to 

the author, it is not appropriate because OJK is like a government cash agency and is part of the executive. It is also possible that 

there is a moral hazard that is not economical, people tend to spend the budget instead of giving it to the State treasury. The 

remaining levy funds should be returned to the financial services industry to reduce the burden so that it is not burdensome, namely 

to be used for the OJK budget for the following year and for infrastructure investment in the financial industry. 

The author considers that the source of OJK's funds should come from the state budget, not from the financial services 

industry players. This is because in addition to burdening the financial services industry, there is a high possibility of moral hazards 

such as the discussion above. 

OJK as an institution formed by the State in accordance with the mandate of Article 34 of the BI Law, the task of 

regulating and supervising the banking sector must be given operational funds that must be issued by the State. Regarding the 

concern that the OJK is not independent if the source of funds comes from the APBN, looking at the performance of BI, OJK, LPS 

and other independent agencies and the source of their funds from the APBN, these agencies continue to carry out their duties and 

authorities independently and without interference from the government and do not contrary to the mandate of Article 37 paragraph 

(5) of the OJK Law, namely if the source of funds from the APBN exceeds the needs of the OJK for the next fiscal year, the excess 

is deposited into the State Treasury. 

3) Banking Supervision through the Development of Coordination between Related Institutions 

The first thing that is the key to the success of OJK is the existence of a good coordination mechanism between related 

institutions. This is because in carrying out OJK's duties, there is a potential for conflict between OJK and other institutions, 

especially BI. Therefore, a coordination mechanism is needed that needs to be built properly. In addition, to achieve the goal of 

preventing and resolving crises, sharing of information between authorities is necessary both under normal conditions and in crisis 

conditions in order to build an integrated information exchange facility so that OJK and BI can share all banking information while 

maintaining optimal confidentiality. 

Thus, the exchange of information between OJK and BI when dealing with banks experiencing liquidity difficulties can be 

carried out properly. This can be realized in stages, where initially various kinds of MoUs will be formed between OJK and related 

institutions, both national and international. 

1. Allocation of Human Resources 

One of the most important aspects for the performance of banking regulation and supervision is to improve management and 

add human resources (HR) owned by OJK, both to the leadership of the DK, and to every employee, especially those who serve 

as supervisors. 

If all BI supervisors are withdrawn to become OJK employees, it is feared that the supervision carried out will not be different 

from what has been carried out by BI so far. Whereas the reason for the establishment of OJK is the distrust of the ability of BI 

supervisors to supervise banks. So that if then the OJK supervisor who is in charge of supervising the bank, is only an employee 

who was exodus from the BI supervisor, then the supervision carried out will make no difference, so that this form of HR allocation 

will only result in wasted waste. 

2. Improved Good Corporate Governance 

Efforts to strengthen GCG in banks are absolutely necessary. This is intended so that the interests of customers and the 

banking industry can be protected, because without GCG, the banking industry cannot develop quickly and healthily. 

In this regard, the OJK's performance in creating GCG in order to strengthen the internal conditions of the national banking 

system is absolutely necessary so that the National Banking can see that GCG is not just an accessory, but is a system of values 

and practices that are very fundamental in order for various cases to befall the world. banking is not repeated in the future. 

 

CONCLUSION 

 

Weaknesses that arise in the position of the financial services authority (OJK) in supervision to improve banking health include 

the not yet integrated system of supervision of the capital market sector, the Non-Bank Financial Industry (IKNB) with separate 

supervision so that supervision is not integrated. Although supervision is carried out well on the one hand, it is not necessarily 

carried out well on the other. This has the potential to have an unfavorable impact on the financial industry as a whole, especially 

if there is a "trouble" in one sector of the financial industry. Therefore, integrated monitoring is needed. The ideal construction of 

the supervisory position of the financial services authority (OJK) is to improve the soundness of banking based on the value of 

justice by prioritizing legal principles, namely the lex posteriori derogat legi priori principle, OJK funding sources and Banking 

Supervision through the Development of Coordination between Related Institutions.  
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