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ABSTRACT  

 

It is well-known that the doctrine of privity of contract severely frustrate the intention of contracting parties to allow a third party 

to enforce their contract. This contract is known as a contract made for the benefit of third parties. Thus, many common law 

countries have carried out statutory reform to recognise third party rights in contract law. However, Malaysia has yet to embark 

on such statutory reform. This results in the Malaysian courts having to utilise existing legal principles to counter the possible 

injustice caused by the doctrine and to give effect to the intention of the contracting parties. The focus of this article is to consider 

the usefulness of the principle of transferred loss in helping the courts in this matter. An evaluation of the latest cases involving 

the recent development of this principle in England is conducted. A research on the Malaysian cases is also carried out to determine 

whether the courts have utilised this principle or otherwise. It is concluded that though this principle can assist the Malaysian 

courts to ensure that the promisee is able to recover damages for losses suffered by a third party, yet its usefulness is limited due 

to its unresolved issues. It is still preferable for Malaysia to carry out a statutory reform to recognise third party rights in contract. 
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INTRODUCTION 

 

The doctrine of privity (‘the doctrine’) is one of the pillars of contract law in common law jurisdictions. It stipulates that only 

parties to a contract may sue or be sued under the contract. One of its main purpose is to define the scope of potential liability faced 

by the party in breach of a contract who would only be responsible to the other party to the contract and no one else. This doctrine 

is consistent with the basic formation of a contract which is made up of two opposing parties, the promisor and the promisee. It is 

therefore logical that a third party to a contract shall not secure any rights to enforce the contract against the promisor. However, 

the doctrine of privity does not pass through the test of time without difficulties. As contracting parties with the assistance of their 

legal advisers become more innovative in drafting their contract, they are hit with a severe limitation caused by the doctrine when 

they wish to create a contract to benefit third parties. Despite the fact that such a contract is intended to be enforceable by the third 

party, applying the doctrine, he is not allowed to enforce the contract. This has led to a number of famous trials culminating to the 

creative application of existing legal principles by the courts to pave the way allowing third parties to enforce the contract. 

Nonetheless, such legal position is deemed to be problematic as it does not address the core issue i.e the failure of the privity 

doctrine to give effect to the intention of the contracting parties. As a consequence, statutory reform has been undertaken in many 

countries such as New Zealand, England, Singapore, Hong Kong and Scotland to create third party rights in contract law. Some 

states in Australia (such as Queensland) do recognise third party rights in contract law. Yet, Malaysia has not followed the footsteps 

of its counterparts. This means that the Malaysian courts still has to grapple with the existing exceptions to the doctrine in order to 

ensure that the intention of the contracting parties are given effect to. It is therefore pertinent to examine whether there are any 

legal principles which may assists the Malaysian courts in their quest to reach a fair and just outcome. The focus of this article is 

on the principle of transferred loss (‘the principle’). The main objective of this article to evaluate the application of the principle 

in England, to determine the possibility of adopting this principle in Malaysia and the extent to which it may assist Malaysian 

courts to overcome any potential injustice arising from the doctrine. 

 

Significance of study and contribution to other countries 

This research is important as Malaysia has yet to recognise third party rights in contract law. The Malaysian courts are still bound 

by the shackles of the doctrine which made its way into the heart of contract law in the 19th century in England. Thus, more 

awareness shall be created on the various options available to the courts when faced with a case dealing with rights of a third party 

seeking to enforce a contract made for its benefit. This will allow the courts to reach a satisfactory decision which would respect 

and give effect to the intention of the contracting parties. The greater awareness on the various legal principles would also create 

opportunities for the courts to further develop principles relating to contract law in this area. The outcome of this research also 

strengthens the argument that a statutory reform of the doctrine in Malaysia is long overdue. This research also contributes to the 

literature in this area of law which shall be useful for other countries which are in the same predicament as Malaysia. 

 

Methodology  

This research adopts the doctrinal research method where the researcher would search and locate statutes, case reports, books, 

journal articles and other relevant materials relating to the principle of privity and transferred loss in contact law. The objective of 

a doctrinal research is to clarify the law (McConville and Chui, 2017) to determine the legal issues which require further attention 

either from the legislature or the courts and to provide possible solutions to resolve these issues. In order to achieve the research 

objectives identified above, this research utilizes both primary and secondary data in Malaysia and England relating to the subject 

matter of this article. England is chosen as the principle of transferred loss is developed in that country and that the Malaysian law 

in relation to recovery of damages bears similarities with the law in England rendering it possible for Malaysia to adopt this legal 

principle. An evaluation is conducted on the law reports, law commission reports and academic articles relating to the doctrine and 

the development of the principle in England. Thus, this research also involves a comparative study between the law in England 

and Malaysia to determine whether it is feasible for Malaysia to adopt the principle of transferred loss as applied in England. 
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This article is divided into the following: 

a) Introduction 

b) Doctrine of Privity In Malaysia – Scope, Exceptions and Criticism 

c) Comparison between Malaysia and other Countries  

d) Principle of Transferred Loss 

e) Application of the Principle of Transferred Loss in Malaysia? 

f) Conclusion 

 

DOCTRINE OF PRIVITY IN MALAYSIA – SCOPE, EXCEPTIONS AND CRITICISM 

 

The Malaysian contract law is governed by the Contracts Act 1950 (CA 1950), which is largely based on the Indian Contract Act 

1872. The common law and equitable principles are also applicable to supplement areas of contract law which are not stipulated 

in the CA 1950. The privity doctrine is one such example. There is no express provision on the doctrine in the CA 1950. Despite 

the interesting arguments put forth by Swaminathan S. in his article that the privity doctrine was not intended to be included in the 

Indian Contract Act, there are just too many cases and academic which vouch for the application of the doctrine in both India and 

Malaysia. As such, the privity doctrine has been able to retain its stronghold position in the Malaysian contract law due to a string 

of Federal Courts’ decisions upholding the doctrine by applying the Privy Council decision in Kepong Prospecting Ltd v Schmidt 

(1968) 1 MLJ 416. This can be seen among others in, Badiaddin Mohd Mahidin v Arab Malaysian Finance Bhd [1998], Suwiri 

Sdn Bhd v Government of the State of Sabah [2008], Takako Sakao v Ng Pek Yuen [2010] 1 CLJ 381 and See Leong Chye v 

United Overseas Bank [2021]. 

 

The Malaysian Parliament does introduce limited exceptions to the privity doctrine along the years. Some of the statutory 

exceptions to the privity doctrine include insurance contracts (life insurance contracts and third party risks motor insurance policy), 

statutory assignment, product liability in relation to consumer transactions and claims of sub-contractor against the principal 

employer under the Construction Industry Payment and Adjudication Act 2012. There are also other legal principles (‘common 

law exceptions’) which the courts may utilise to circumvent the doctrine such as agency, collateral contract, holding that the third 

party is a contracting party, trust, promissory estoppel, unjust enrichment and tort of negligence. However, each of these exceptions 

only applies in limited circumstances. For the common law exceptions, it is sometimes difficult for the third party to fit their case 

into scope of the exceptions. 

 

In Razshah Enterprise Sdn Bhd v Arab Malaysian Finance Berhad [2009] 1 AMR 754,  Abdul Malik JCA acknowledged the effort 

of the High Court in Australia to limit the application of the privity doctrine (p768) and agreed with Steyn LJ’s criticism of the 

doctrine in Darlington Borough Council v Wiltshier Northern Ltd (1995) 1 WLR 68 where his lordship clearly supported the 

creation of third party rights in contract law if this is what the contracting parties have agreed to. (p770). Unfortunately, the vigour 

of Abdul Malik JCA in supporting third party rights is not taken up by subsequent courts nor the Parliament. 

 

As such, it remains as a general rule, in relation to contracts made for the benefit of third parties, no right is provided by the law to 

entitle them to pursue a legal action against any of the contracting parties who is in breach of the contract (Pancaran Gayabina Sdn 

Bhd v Chew Yong See [2015] 3 AMR 480). This fate of third parties in Malaysia has been expressly sealed in a number of cases.  

One such case is Lnh Landscaping Sdn Bhd v T.K.H Construction Sdn Bhd [2021] AMEJ 0615. In this case, the High Court 

acknowledged that the Malaysian Parliament has not introduced any laws to protect third party rights generally. Besides, the court 

also stated that the following: 

 

“It is entirely up to our legislature to amend CA or pass any law so as provide a statutory exception to the Doctrine (Privity of 

Contract).” (para 21) 

 

This indicates the judicial attitude in Malaysia where it is unlikely that the Malaysian courts would introduce any judicial exceptions 

to the privity doctrine as seen in Australia and Canada. The responsibility to develop the law in this area is graciously handed back 

to the Parliament. 

 

COMPARISON BETWEEN LAW IN MALAYSIA AND OTHER COUNTRIES 

 

Many common law countries have undertaken statutory reform on the privity doctrine in order to ensure that contracts intended to 

benefit third parties are given effect to. Particularly, the statutory reform in England has generated a huge amount of discussion 

among the legal academic as to whether the justifications for carrying out reform are sufficient and the practical implications of 

the reform. The statutory reform in England is also either adopted or adapted by Singapore, Hong Kong and Scotland. These 

statutory reforms expressly allow a third party to enforce a contract made for its benefit. On the contrary, Malaysia has not initiated 

any step towards this direction. Besides, there is also no indication in India that such reform would be carried out. The list of 

statutory reforms that have been undertaken and the legal position in Australia are s as follows: 

1) New Zealand – Contracts (Privity) Act 1982 (repealed) which has now been consolidated into the Contract and 

Commercial Law Act 2017 (s.9-s.20) 

2) England – Contracts (Rights of Third Parties) Act 1999 
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3) Singapore - Contracts (Rights of Third Parties) Act 2001 

4) Hong Kong - Contracts (Rights of Third Parties) Ordinance (Cap.623) took effect 1 January 2016. 

5) Scotland - Contracts (Third Party Rights) (Scotland) 2017 

6) Australia – Western Australia – Property Law Act 1969 (s.11), Queensland – Property Law Act 1974 (s.55), Northern 

Territory – Law of Property Act 2000 (s.56)  

PRINCIPLE OF TRANSFERRED LOSS 

 

The Albazero (1977) AC 774 is one of the earlier English cases which utilised the principle of transferred loss to enable a 

contracting party to claim losses suffered by a third party in relation to contracts of carriage of goods. The issue in this case was 

whether the consignor may claim damages for a lost cargo from the carrier where property and risk had passed to the consignee. 

Therefore, it was the consignee and not the consignor who suffered losses as a result of breach of contract by the carrier. The House 

of Lords allowed the consignor to claim losses suffered by the consignee based on the following criteria: 

 

“…where it is in the contemplation of the parties that the proprietary interests in the goods may be transferred from one 

owner to another after the contract has been entered into and before the breach which causes loss or damage to the goods, an 

original party to the contract, if such be the intention of them both, is to be treated in law as having entered into the contract for 

the benefit of all persons who have or may acquire an interest in the goods before they are lost or damaged, and is entitled to 

recover by way of damages for breach of contract the actual loss sustained by those for whose benefit the contract is entered into.” 

(Lord Diplock) (emphasis added) 

 

The above shows the ability of the principle of transferred loss to alleviate the unfairness caused by the privity doctrine as the 

promisor who breaches the contract is made liable to pay compensation to the promisee for losses suffered by the third party.  

 

The principle enunciated by Lord Diplock in The Albazero is later known as the ‘narrow ground’ of the application of the 

transferred loss principle. The utilisation of this principle was extended to construction contracts and contracts for provision of 

services involving defective buildings in St Martin Property Corporation Limited v Sir Robert McAlpine Ltd (1994) 1 AC 85. In 

this case, the contracting party (St Martin) no longer owned the properties which had been sold to other parties but it wanted to 

claim damages arising from defects of the building from McAlpine. The latter resisted this claim on the ground that St Martin 

suffered no loss and should be entitled to nominal damages only. The contract between the parties contained a clause which 

stipulated that the contract could not be assigned to others without the consent of McAlpine. The House of Lords unanimously 

allowed St Martin’s claim for compensation. The judges reached this conclusion based on two different grounds. The ‘narrow 

ground’ was relied on by four out of five judges in St Martin. The requirements of the ‘narrow ground’ were satisfied as the nature 

of the contract was such that it was within the contemplation of St Martin and McAlpine that the buildings constructed would be 

sold or occupied by people other than St Martin. As such, the parties could foresee that if there was any defect to the buildings, it 

would be third parties who would suffer the losses. Since the contract could not be assigned to third parties without McAlpine’s 

consent, the third parties would be left without any remedy if St Martin could not recover compensation for losses caused by the 

defects of the building. 

 

The remaining judge in St Martin, Lord Griffiths reached the same conclusion but based on a different ground which would be 

later known as the ‘broader ground’. Lord Griffiths stated that the ability for the contracting party to recover compensation in 

relation to contracts made for the benefit of third parties should not hinge on the coincidence that property is transferred to the 

third party. His Lordship gave the following example to exemplify this point: 

 

“To take a common example, the matrimonial home is owned by the wife and the couple's remaining assets are owned by the 

husband and he is the sole earner. The house requires a new roof and the husband places a contract with a builder to carry out the 

work. The husband is not acting as agent for his wife, he makes the contract as principal because only he can pay for it. The builder 

fails to replace the roof properly and the husband has to call in and pay another builder to complete the work. Is it to be said that 

the husband has suffered no damage because he does not own the property? Such a result would in my view be absurd and the 

answer is that the husband has suffered loss because he did not receive the bargain for which he had contracted with the 

first builder and the measure of damages is the cost of securing the performance of that bargain by completing the roof repairs 

properly by the second builder.” (emphasis added) 

 

In summary, the ‘broader ground’ postulates that the promisee should be entitled to compensation as he is entitled to the 

‘performance interest’ of the contract which he has entered into to ensure that the contract is performed in accordance to the terms 

of the contract. Thus, he is entitled to claim compensation for any remedial cost taken to make good the bargain due to the breach 

of contract of the promisor. According to Lord Griffiths, any compensation recovered by the promisee should be accountable to 

the third party whom the contract intends to benefit. 

 

There are a few difficulties with the ‘broader ground’. First, at the time St Martin was decided, the ‘broader ground’ was seen as a 

novel concept and too much of a departure from the existing principles of contract law. This is the reason why the four other judges 

in St Martin chose to rely on the ‘narrow ground’. Secondly, the ‘narrow ground’ recognises that the loss was indeed suffered by 

the third party. As such, any damages recovered would be accountable to the third party. On the contrary, the ‘broader ground’ 



South East Asia Journal of Contemporary Business, Economics and Law, Vol. 26, Issue 1 (April)                                                                                               

ISSN 2289-1560 
 2022 

 

 178 

 

 

 

recognises that the loss is suffered by the promisee himself as he has lost his performance interest as a result of breach of contract. 

Since it is the promisee’s own loss, it is difficult to accept why he should account the compensation received to the third party. In 

fact, subsequent judges in referring to the ‘broader ground’ stated that it was not necessary for the promisee to account the 

compensation to the third party (Lord Goff and Lord Millet in Alfred McAlpine Construction Limited v Panatown Limited (2001) 

and Steyn LJ in Darlington Borough Council v Wiltshier Northern Ltd (1995). Yet, the courts are divided as to whether there is a 

requirement of intention to cure the breach of contract (undertake repair) by the promisee before the claim of damages are allowed 

(Rowan, 2008). However, one could be sympathetic towards Lord Griffiths’ approach as the ‘narrow ground’ is too restrictive and 

would have excluded many contracts made for the benefit of third parties which do not involve any transfer of property to the third 

parties (Wallace, 1999). It is thus necessary to determine how the ‘broader ground’ is perceived in subsequent cases. 

 

In the subsequent House of Lords decision in Alfred McAlpine Construction Limited v Panatown Limited (2001) AC 518 which 

also involved defective buildings, the contracting party (Panatown) failed to claim damages for losses suffered by third party 

owners. It was held by a 3-2 majority that the transferred loss principle was not applicable as there was a deed of warranty executed 

in favour of third party owners in this case. The third party owners could directly pursued a legal action against McAlpine. This 

was therefore not a case where losses suffered by the third party owners would disappear into the legal black hole if Panatown 

failed in its bid to claim those losses. In Panatown, the House of Lords was more supportive of the ‘broader ground‘ where Lord 

Browne-Wilkinson stated that ‘I will assume that the broader ground is sound in law.‘ Yet, there was no determinative answer 

from the House of Lords on the application of the broader ground as the legal justification for allowing the promisee in a contract 

made for the benefit of third parties to claim compensation. 

 

In 2017, the Supreme Court (formerly known as the House of Lords) had the opportunity to review the transferred loss principle 

in Lowick Rose LLP (in liquidation) v Swynson Ltd (2017) UKSC 32. This case concerned a claim by Swynson, a company 

controlled and beneficially owned by one Mr Hunt, against Lowick for breach of contract and negligence. Swynson was in the 

business of lending money to high risk borrowers and Lowick was engaged to conduct due diligence on potential borrowers. The 

report prepared by Lowick on one of the borrowers was inaccurate. As a result, Mr Hunt who advanced the loans to the said 

borrower through Swynson suffered losses when the borrower failed to pay back the loan. Lowick defended itself by stating that 

Swynson was entitled to nominal damages only as it was Mr Hunt, a third party to their contract who suffered the losses. The 

Supreme Court agreed with Lowick’s argument as the principle of transferred loss could not apply in this case as the contract 

between Lowick and Swynson was not intended to benefit Mr Hunt and it was not within the contemplation of the parties that it 

would be Mr Hunt who suffered losses in the event of breach of duty by Lowick (Watts, 2017). Lord Sumpton stated that the 

principle of transferred loss can only apply if the ‘. . . the known object of a transaction is to benefit a third party or a class of 

persons to which a third party belongs, and the anticipated effect of a breach of duty will be to cause loss to that third party.‘ (para 

14) In addition, Lord Sumpton stated that in Lowick, only the broader ground may apply as this case did not involve any transfer 

of property to Mr Hunt. Yet, Lord Sumpton did not resolve the issue on the recognition of the broader ground as Swynson’s claim 

was bound to fail whether the narrow or broader ground was applied due to the reason mentioned earlier. 

 

Subsequently, in BV Nederlandse Industrie Van Eiprodukten v Rembrant Enterprises Ltd (2019) EWCA Civ 596, again the 

promisee’s reliance on the principle of transferred loss failed. In this case, Rembrant entered into a contract with NINE for the 

supply of egg products. After the contract was entered into, NINE informed Rembrant that part of the goods would be supplied by 

the former’s subsidiary, Henningsen. Subsequently, Rembrant refused to continue with the contract with NIVE due to allegations 

that NIVE’s products failed to meet the required regulations. NIVE took a legal action against Rembrant to claim damages for loss 

of profit which included the loss of profit suffered by Henningsen. The Court of Appeal held that the principle of transferred loss 

could not apply as there was no indication that the contract entered into by Rembrant and NIVE was to benefit any third party. As 

such, NIVE’s reliance on the principle of transferred loss was bound to fail. Interestingly, Longmore LJ stated that based on 

Lowick, it can be said that the broader ground is good law (para 70). However, his lordship stated that it was not necessary to 

resolve additional questions relating to the scope of the broader ground such as whether it may apply to a contract for sale of goods 

like in the present case or whether loss or profit may be recovered. 

 

The general consensus of the English courts seem to suggest that the broader ground could not be utilised to claim for loss of 

profits (And So To Bed Ltd v Dixon Ltd [2001] FSR 47, Smithkline Beecham plc v Apotex Europe Ltd [2006] EWCA Civ 658, 

Palmali Shipping SA v Litasco SA [2020] EWHC 2581). 

 

In Dr Jones Yeovil Ltd v Stepping Stone Group Ltd [2020] EWHC 2308, the High Court was faced with the issue similar to St 

Martin, i.e. whether the promisee (Stepping Stone) was able to claim compensation for losses suffered third party owners as a 

result of defective building. Part of the compensation claimed included increased electricity bill imposed on third party owners as 

a result of defective heat pumps. The High Court accepted that the broader ground is ‘good law’ but it rejected Stepping Stone’s 

claim due to a few reasons. The main reason was due to the fact that the contract between Dr Jones and Stepping Stone contained 

a clause which provided that ‘. . . nothing in this contract confers or is intended to confer any right to enforce any of its terms on 

any person who is not a party to it’. This term was intended to exclude the operation of the Contracts (Rights of Third Parties) Act 

1999. As such, the High Court held that there was not a known party intended to receive any benefit from the contract. Furthermore, 

the High Court stated that the principle of transferred loss is a narrow exception to the general rule on recovery of damages. 

Accordingly, the type of losses allowed is limited to damages involved in in relation to loss of goods or defective goods or remedial 

cost arising from defective property. Damages suffered due to increased electricity bill is a form of pure economic loss akin to loss 

of profit which is outside the scope of the principle of transferred loss. The High Court also acknowledged that Stepping Stone 

could have entered into collateral warranties under JCT forms to benefit the third party owners but it did not. Had it done so, the 

third party owners would have their own recourse and losses would not have disappeared into the legal blackhole.  
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In summary, from the cases discussed above, the following points are established. 

 

There has been greater support for the broader ground. However, there has been an argument that to include the broader ground as 

part of the principle of transferred loss would be a legal misnomer (Liow, T (2021). The aim of the broader ground is to provide 

compensation for loss of performance interest of the promisee which is different from the basis of transferred loss which is to allow 

the promisee to claim losses suffered by a third party. Nonetheless, it seems quite certain that subsequent courts would discuss or 

refer this broader ground in applying the principle of transferred loss. However, it is still too early to determine whether the 

acceptance of broader ground would lead to expansion and development of this principle to more types of contracts or situations 

as would be discussed below. 

 

The criteria to trigger the application of the principle of transferred loss is that the third party shall fall within the ‘known object’ 

of the contract as stated in Lowick. This means that either the third party is identified in the contract or fall within the category of 

third parties mentioned in the contract where it can be foreseen by the contracting parties that the third parties would be the ones 

who would suffer losses if the contract is breached. As a consequence, it is easy to exclude the application of the principle of 

transferred loss. A clause denying conferment of any rights to third parties would be sufficient as seen in Dr Jones case. 

 

Besides, there shall not be any arrangement made to allow the third parties to have their own recourse to claim compensation. For 

instance, the principle of transferred loss is not available, if the contract may be assigned to the third parties or where there is a 

collateral warranty entered into in their favour. 

 

It is still unclear as to the scope of application of the principle of transferred loss, whether it applies to contracts of sale of goods 

or whether it allows claims for pure economic loss such as loss of profit (Scottish Law Commission, 2018, McFarlane, 2019). The 

current cases in England seem to indicate that these questions are answered in the negative. There seems to be a reluctance among 

the English courts to expand the application of the principle of transferred loss. This may be due to the advice of the House of 

Lords in Lowick. Lord Sumpton in this case provided that: 

 

“It is, however, important to remember that the principle of transferred loss, whether in its broader or narrower form, is an 

exception to a fundamental principle of the law of obligations and not an alternative to that principle. All of the modern case 

law on the subject emphasises that it is driven by legal necessity.” (para 16) (emphasis added) 

It appears that the above advice is followed in subsequent cases such as Palmali and Dr Jones. Perhaps, the reluctance of the 

English courts is understandable as their Parliament had introduced the Contracts (Rights of Third Parties) Act 1999 which make 

it much more convenient and simpler to provide third party rights in contract law. The incidences which require intervention of the 

courts to assist third parties have been very much reduced. In fact, most of the cases relating to the principle of transferred loss 

failed as the contract involved was not intended to benefit third parties. 

 

APPLICATION OF THE PRINCIPLE OF TRANSFERRED LOSS IN MALAYSIA? 

 

In Malaysia, the principle on recovery of compensation for breach of contract is governed by s.74 of the Contracts Act 1950 which 

provides that: 

 

“When a contract has been broken, the party who suffers by the breach is entitled to receive, from the party who has broken the 

contract, compensation for any loss or damage caused to him thereby, which naturally arose in the usual course of things from the 

breach, or which the parties knew, when they made the contract, to be likely to result from the breach of it.” (emphasis added) 

The above rule mirrors the legal principles behind recovery of damages in England as seen in the case of Robinson v Harman 

(1848) 1 Exch 850. Hence, as a general rule, the promisee is only entitled to claim for losses which he suffers. He would not be 

able to claim damages suffered by a third party even if the contract is intended to benefit the latter.  

 

To the best of the researcher’s knowledge after reviewing the law database in Malaysia, surprisingly, there is no case which applies 

or discuss the principle of transferred loss to allow a promisee to recover damages suffered by a third party. Although there are 

cases which refer to Panatown, it is as the legal authority for the general principle of recovery of damages i.e. compensation is to 

place the promisee in a position in which no wrong has been done to him. 

 

However, there a number of arguments which can be made to support the application of the principle of transferred loss in Malaysia. 

Since the underlying basis for recovery of damages is similar between the English and Malaysian law, the transferred loss principle 

is arguably by analogy, applicable in Malaysia. Besides, there is indication in reported cases that there are judges who lean in 

favour of adopting a more flexible approach in assessing the amount of damages payable from breach of contract in Malaysia. For 

instance, Gopal Sri Ram JCA in Suwiri stated that the objective of the court is to ‘. . . determine the fair compensation in monetary 

terms that the plaintiff should receive in accordance with the justice of the case.’ (emphasis added) (p738). The learned judge 

followed the House of Lords judgment in Ruxley Electronics & Construction Ltd v Forsyth [1996] AC 344 which paved way for 

the development of broader ground to protect performance interest of the promisee as seen in St Martins. However, Gopal Sri Ram 

was the minority judge in Suwiri. Nonetheless, the flexible approach in Ruxley was referred to in subsequent case such as Komala 

Devi v Bandar Eco-Setia Sdn Bhd [2016] AMEJ 1890 and Dua Residency Management Corporation v Edisi Utama Sdn Bhd 

[2021] AMEJ 0116. 
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In addition, D, Fung (2017) is of the opinion that if a situation such as the one in St Martin Property Construction would occur in 

Malaysia, the broader ground may apply by providing five reasons. (p160-161). For instance, illustration (f) and (l) of s.74 are 

proofs that the performance interest of a building contract is protected.  

 

Illustration (f) reads as follows: 

“A contracts to repair B's house in a certain manner, and receives payment in advance. A repairs the house, but not according to 

contract. B is entitled to recover from A the cost of making the repairs conform to the contract.” 

Illustration (l) provides that: 

“A, a builder, contracts to erect and finish a house by the 1st of January, in order that B may give possession of it at that time to C, 

to whom B has contracted to let it. A is informed of the contract between B and C. A builds the house so badly that, before the 1st 

of January, it falls down and has to be rebuilt by B, who in consequence, loses the rent which he was to have received from C, and 

is obliged to make compensation to C for the breach of his contract. A must make compensation to B for the cost of rebuilding the 

house, for the rent lost and for the compensation made to C.” 

Thus, the courts in Malaysia may decide in favour of promisees allowing them to claim compensation for losses suffered by third 

parties when the need arises. 

 

EVALUATION AND CONCLUSION 

 

The research objectives of this research are as follows: 

(1) to evaluate the application of the principle of transferred loss in England and 

(2) to determine the possibility of adopting this principle in Malaysia and the extent to which it may assist Malaysian courts 

to overcome any potential injustice arising from the doctrine. 

 

The evaluation of the cases in England on the principle of transferred loss shows that the English courts utilise it to prevent losses 

suffered by third parties to a contract from disappearing into the legal blackhole (Hawkes, 2003). The principle is also intended to 

assist third parties in relation to contracts made for their benefit before the statutory reform to the privity doctrine is undertaken in 

England.  

 

In relation to the second research objective, it is found that it is feasible for the Malaysian courts to apply the principle of transferred 

loss as the basis for recovery of damages for breach of contract in Malaysia is similar to English law. However, the Malaysian 

courts shall be prepared to provide guidelines as to the unresolved issues surrounding the principle as discussed above. Particularly, 

the courts have to determine the scope of the application of this principle. It needs to be determined whether this principle is 

applicable to all types of contracts made for the benefit of third parties and if so, what are the limitations relating to the types of 

remedies available. For instance, is this principle limited to recovery of damages only and if so, what is the scope of damages 

claimable? Besides, it is also required to be determined whether the promisee has to account the damages to the third party. It is 

important to resolve these issues to ensure consistency and logic on the application of this principle.  

 

It is also important for the Malaysian courts to take note that at present, the English courts seem to be reluctant to expand the 

principle as seen in the discussion above. This is arguably, due to the fact that the main purpose served by the principle has been 

overtaken by the Contracts (Rights of Third Parties) Act 1999. However, in Malaysia, the position is different as there is yet to be 

any statutory reform granting third party rights in contract law. Seen in this light, the Malaysian courts shall not display similar 

reluctance in a deserving case. Yet, there is a possibility that the Malaysian courts may be discouraged to apply or develop the 

principle due to its unresolved issues where there is no precedent or guideline to refer to in reaching a satisfactory outcome on the 

development of this principle. If this happens, the likelihood of the Malaysian courts in adopting this principle would be reduced 

and this principle would not be of much assistance in Malaysia to resolve the unfairness arising from contracts made for benefit of 

third parties. 

 

In conclusion, despite the fact that the principle is a viable additional option which the Malaysian courts may utilise in a case 

dealing with contracts made for the benefit of third parties, yet one has to acknowledge the fact that this principle is subject to 

limitations. It is still the preferable option to have an overhaul of the privity doctrine and to introduce a statutory reform to guarantee 

enforcement rights of third parties if this is the intended outcome of the contracting parties (Tan, P.M. (2009)). This proposed legal 

development would be more satisfactory compared to relying on the courts’ ingenuity in applying existing principles of the law to 

counter any possible injustice of the doctrine.  
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