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ABSTRACT  

 

The death penalty is a punishment for the body and life of a person. In the order of the Indonesian criminal system in Article 10 of 

the Criminal Code, the death penalty is the most severe type of crime from the composition of criminal sanctions and is also the 

main crime in the criminal system in Indonesia. The death penalty as one of the oldest forms of crime, it can be said that the death 

penalty is not in accordance with the will of the times. The death penalty has a contradiction or conflict between those who agree 

or support the death penalty, and those who do not agree with the death penalty. 
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INTRODUCTION 

 

The death penalty in Indonesia is based on Wetboek van Strafrecht which was ratified January 1, 1948 as the Criminal Code 

(KUHP) with Law Number 1 of 1946. Criminal problems, especially those related to the death penalty in Indonesian legislation, 

are a serious problem. sensitive. In the 1945 Constitution of the Republic of Indonesia and other laws and regulations, the death 

penalty is still adhered to. Indonesia is a state of law, as stated in Article 1 paragraph (3) of the 1945 Constitution, but in its 

application it does not fully reflect as a state of law, in fact many actions by law enforcement officials in carrying out their duties 

are contrary to the law, both in the process of investigation, investigation, prosecution and prosecution. examination in court as 

well as in the execution of the convict. The death penalty is one of the most severe forms of criminal sanctions. The issue of capital 

punishment has been debated for hundreds of years by scholars of criminal law and criminology. There are death penalty defenders 

who say that the death penalty is needed to ensnare and scare criminals which is relatively painless if not implemented quickly. 

There are also those who oppose the death penalty saying that the death penalty can cause injustice if the process of sentencing by 

the court is not carried out with sufficient consideration and seems hasty, because it is possible that the person sentenced to death 

is innocent or he commits it because of emotions beyond his conscious control. , because if someone sentenced to the death penalty 

has been executed then a new novum/evidence can be found stating he is innocent, then injustice will be felt. In addition, the 

implementation of the death penalty is considered not to cause long pain and is not effective as a prison, while the punishment 

given to the guilty person aims to provide a prison effect for the community so that actions that are threatened with the death 

penalty do not occur again. 

 In the midst of a legal crisis and public trust in the honesty of the judiciary, the verdicts handed down by judges and 

demands made by prosecutors are sufficient or not to have a guarantee value for justice for all parties. Any legal decisions, including 

those concerning the issue of human life, should be investigated first to the roots of the legal process. For example, in a death 

penalty case, there must first be an independent investigation team, consisting of elements of the community who record whether 

or not the convict is worthy of being sentenced to death. If at a later date the convict is given a leniency in his decision, he should 

be given a period of time sufficient to grant the request for a postponement of execution or a minimum sentence of life 

imprisonment. 

 Judicial institutions are human fabrications, sometimes they can deviate, judges are also human, they can also be 

wrong. The question that must be answered is whether the error was really based on human negligence or if there were certain 

reasons, especially in a dilapidated judicial system. 

 Historically in Indonesia, the death penalty was born from the legacy of Dutch colonial law, namely the Criminal 

Code. The enactment of the law was a form of Dutch colonial politics to give the population fear, to kill their political opponents. 

However, when the death penalty was included in the Criminal Code, the Dutch government had actually repealed it. If Indonesia 

still enforces the death penalty, of course, the legal system is outdated compared to the Netherlands inheriting the legal system. 

 The Criminal Code as a positive law in the Republic of Indonesia does not recognize guidelines for giving punishment, 

namely guidelines made by legislators that contain matters concerning the perpetrators of criminal acts and matters outside the 

perpetrators of criminal acts, which need to be considered by judges in considering the severity of the crime. The lightness of the 

punishment to be imposed in the draft (New) Criminal Code is explicitly stated in Article 52 paragraph (1). 

 The implementation of the death penalty invites differences of opinion between those who agree and those who 

disagree. Those who agree say that the death penalty is necessary to deter and frighten criminals and is relatively painless if 

implemented properly. Those who oppose the death penalty, among others, say that the death penalty can cause injustice and is 

felt to be ineffective as a deterrent because crimes are often committed because of anger and emotions beyond the reach of human 

control. 

 With regard to the death penalty, which is the heaviest crime, many legal experts have demanded that it be abolished 

in criminal legislation on the grounds that the death penalty is contrary to humanity and the purpose of the law. However, there are 

also many criminal law experts who maintain that the death penalty is still included in the criminal law. 
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LITERATURE REVIEW 

 

1. DEFINITION OF THE CRIME OF DEATH 

 

The death penalty is a crime or a reaction to or suffering in the form of death imposed on a person who commits a crime or commits 

an offense. While the meaning of death which is taken from the root word dead means the loss of a person's life or not living 

anymore. This death will occur through the failure of the function of one of the three pillars of life (mode of death) namely the 

brain (central nervous system), heart (circulatory system), lungs (respiratory system). 

 The death penalty is a crime carried out by shooting the convict to death. The term death penalty is not a foreign term, 

because even since the time of the Majapahit kingdom, this term has been used to impose punishment on people who are found 

guilty. The death penalty is a punishment for the body and life of a person. In the order of the Indonesian criminal system in Article 

10 of the Criminal Code, the death penalty is the most severe type of crime from the composition of criminal sanctions and is also 

the main crime in the criminal system in Indonesia. The death penalty as one of the oldest forms of crime, it can be said that the 

death penalty is not in accordance with the will of the times. 

 The death penalty is also the most interesting form of criminal law to be studied by experts and practitioners, because 

it has a contradictory value or conflict between those who agree or support the death penalty and those who do not agree with the 

death penalty. If we talk about the death penalty, then what will be presented is about the history of the death penalty itself, the 

implementation of the death penalty, the pros and cons of the death penalty. Since the first until now the term death penalty is still 

used by the community. There are also those who mention the term death penalty but the use of the word is felt to be inappropriate, 

so the term that is often used is the death penalty. 

 

2. DEATH CRIME IN THE CRIMINAL LAW BOOK 

 

When Wetbook van Strafrecht was formed in 1881, the Netherlands did not recognize the death penalty, because the death penalty 

itself was abolished in 1970. The politics of criminal law in the Netherlands is not followed by its colonies. This crime is the 

heaviest crime according to positive law. This can be seen in Article 10 of the Criminal Code. 

For most countries, the issue of capital punishment only has the meaning of a historical culture. It is said so because most countries 

do not include the death penalty in their criminal laws. This is a problem in the field of criminal law, because there are shouts in 

the midst of the community to ask for the criminal law to be held again and to urge it to be included in the criminal law. For 

countries that still include the death penalty in their criminal law, there have also been calls to revoke the death penalty. The pros 

and cons of capital punishment are often found in a country. 

 

Crimes punishable by death in the Criminal Code, for example: 

a. Makar kills the head of state (Article 104) 

b. Inviting foreign countries to attack Indonesia (Article 140 paragraph 1) 

c. Provide assistance to the enemy when Indonesia is in war (Article 124 paragraph 3 in conjunction with Article 129) 

d. Killing heads of friendly countries (Article 140 paragraph 1) 

e. Premeditated murder (Article 140 paragraph 3 and Article 340). 

f. Theft with violence by two or more friends, at night or by dismantling and so on, which causes someone to be seriously injured 

or dead (Article 365 paragraph 4) 

g. Sea piracy, seaside or coastal piracy and river piracy carried out with the fulfillment of the conditions referred to in Article 444 

h. Extortion by weight (Article 368 paragraph 2). 

 According to the provisions of Article 11 of the Criminal Code, the punishment was carried out by the executioner 

who was carried out by the convict on the gallows, namely by tying a noose around the neck of the convict tied to the gallows, 

then dropping the board on which the convict was standing. 

The implementation of the death penalty was then stipulated on 27 April 1964 Number 2 of the State Gazette Number 38 of 1964 

has changed the implementation of the death penalty, namely by being shot to death. 

 

3. THE DEATH CRIME THAT IS THREATENED OUTSIDE THE CRIMINAL LAW 

 

1. Corruption Crime 

 

Article 1 stipulates: 

The so-called criminal acts of corruption are: 

a. The act of a person who by or because of committing a crime or violation enriches himself, another person, or an entity that 

directly or indirectly harms the finances or economy of the country or region or harms another legal entity that uses capital and 

concessions from the state or public. 

 

b. The act of a person who with or because of committing a crime or violation enriches himself or another person or body and 

which is carried out by abusing his position or position. 

c. The crimes are listed in Article 17 to Article 21 of the Criminal Code. 

 

2. Subversion Crime 

 

Article 1 stipulates: 

1. Whoever commits an act with intent or manifestly with intent or which he knows or deserves to know may: 

a. To distort, undermine, or distort the state ideology of Pancasila or the state's policies or 
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b. Overthrow, destroy or undermine the power of the state or the authority of the legitimate government or state apparatus or 

c. Spreading feelings of hostility or causing enmity, division, conflict, chaos, shock, among the population or the wider community 

or between the Republic of Indonesia and a friendly country, or 

d. Disrupt, hinder, or disrupt industry, production, trade, cooperatives or transportation which are organized by the government or 

based on government decisions, or which have a broad influence on people's livelihoods. 

2. Whoever commits an act or activity that expresses sympathy for the enemy of the Republic of Indonesia or a country that is not 

friendly with the Republic of Indonesia. 

3. Any person who destroys or destroys a building which has a function for the public interest or belonging to an individual or 

entity which is carried out extensively. 

4. Whoever engages in espionage 

5. Whoever commits sabotage. 

 

3. Traffic Crime 

 

This is a crime, especially in big cities, giving the Police Force the day-to-day work, and indirectly the prosecutors and judges. So 

it is necessary to know the main points of the regulations that apply in this field. An important part of these government laws and 

regulations is regarding motor vehicle drivers. Many orders and prohibitions were given to them, all of which were aimed at saving 

traffic on the highway. And violation of this prohibition is a separate crime. Orders and prohibitions are also given to the owners 

of vehicles used on the highway, for example there must be a numberbewijs. 

 

4. Crime Regarding Foreign Exchange 

 

The main contents of these laws and government regulations are: that traffic between countries in finance is controlled by relying 

on foreign exchange traffic on permission from an agency called the Devienzen-institut or Institution for Foreign Payment 

Instruments. The holding of Deviezen-Fonds or Foreign Exchange Funds has an important role because all trade traffic with foreign 

currencies is carried out through these foreign exchange funds. 

 

5. The Crime of Withdrawing a Blank Check 

 

Article 1 stipulates: 

 

Whoever draws a check, while he knows or should reasonably suspect, that at the time it was drawn for the check there were not 

sufficient bank funds on behalf of the check being drawn, shall be punished with a death sentence, life imprisonment, or a maximum 

imprisonment of twenty years and a maximum fine of four times the amount written in the blank check concerned. 

 

Article 2 stipulates: 

 

If the withdrawal of the blank check as referred to in Article 1 is carried out by or on behalf of a legal entity, a company, an 

association of persons or a foundation, a criminal charge shall be made and a sentence shall be imposed, whether against the legal 

entity, company, association or foundation, to those who commit the crime. withdrawal of the blank check, or against both. 

Thus the withdrawal of a blank check can only still be an act of a criminal act as before, namely as a crime of fraud if by 

withdrawing a blank check other people can be tricked into doing something contained in Article 378 of the Criminal Code, namely 

to deliver an item or make a debt or write off a debt. 

 

4. IMPLEMENTATION OF THE DEATH CRIME 

 

The death penalty is the culmination of all crimes. The Criminal Code provides certain restrictions so that the death penalty is not 

so easily imposed. So in the articles of the Criminal Code that regulate the threat of the death penalty, the partner is always punished 

as a threat which is an alternative, namely life imprisonment (for example Article 365 of the Criminal Code) and or a maximum 

imprisonment of twenty years (for example Article 340 of the Criminal Code). Thus, judges can choose between the two or three 

alternatives from the criminal choices that are threatened with the most severe punishment. 

 Regarding the implementation of the death penalty, legislators outside the Criminal Code also make certain provisions, 

which are intended to provide guarantees so that they can be imposed or implemented. Article 2 paragraph 2 and paragraph 3 of 

Law Number 3 of 1950 concerning Clemency. In essence, regulating the suspension of the implementation of the death penalty 

does not mean that the judge's verdict that stipulates the death penalty cannot be carried out without the execution of the government 

(president). Thus, for example, even though a death row convict does not apply for clemency, the president still grants clemency, 

even though the convict does not want it. 

 Since the days of the Dutch East Indies, the death penalty according to customary law has no longer been carried out 

but is carried out by hanging. Regarding this method, Article 11 of the Criminal Code stipulates that the death penalty is carried 

out by the executioner at the hanger by tying the rope tied to the gallows around the neck of the convict himself. Then the 

implementation as in Article 11 was changed with the birth of Presidential Decree Number 2 of 1964 concerning the procedure for 

implementing the death penalty imposed by the general court and the military, the implementation of the death penalty was carried 

out by being shot to death (State Gazette 1964 came into force on April 21, 1964) . 

 Article 1 of the decree of the President of the Republic of Indonesia Number 2 of 1964 stipulates that without prejudice 

to the provisions of the criminal procedure law regarding the course of court decisions, the execution of the death penalty which is 

carried out by the general court and the military, is carried out by shooting to death. 
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Regarding the implementation of the death penalty, it may not be carried out in public, unless otherwise stipulated by the court. 

Such a provision can be read in Article 9 of Presidential Decree Number 2 of 1964 which states that "the death penalty is carried 

out in public and in the simplest way possible, except otherwise by the court. 

 According to Article 10 of Presidential Decree No. 2/1964 "for the execution of the death penalty to the police the 

regional commissariat (the area of law that makes the decision) forms a firing squad, consisting of a non-commissioned officer and 

twelve enlisted men under an officer, all of whom are now units of the Mobile Brigade. . The targeted target was the condemned 

heart. And if after the shooting there are still signs that he is not dead, then the commander of the firing squad will fire the last shot 

by aiming the tip of the barrel of his gun at the convict's head just above his forehead. 

 

5. THE EFFECTIVENESS OF THE DEATH CRIME 

 

The effectiveness of the death penalty according to scholars, namely Edwin M. Schur, said that the law will not work effectively 

if it is not supported by the beliefs of the people. Thus legislation that tries to impose personal morality will fail to be implemented 

if it does not have the support of the community. According to Satjipto Rahardjo, in a legal system that adheres to the paradigm of 

liberal values, the legal system is not established to provide social justice, but to protect individual independence. 

In this case, Soerjono Soekanto, considers the effectiveness of the law to be one of the legal consequences that can be contrasted 

with other legal consequences, namely legal failure. However, the situation cannot always be classified into one of the two. 

Sometimes the law is obeyed but its purpose is not fully achieved. This is because sometimes the spirit of the rule of law is not the 

same as the writing of the rule of law itself. 

A legal system is said to be effective, as stated by Esmi Warassih, if human behavior in society is in accordance with what has 

been determined in the applicable legal rules. In this case the requirements put forward by Fuller. Paul and Dias as quoted by Esmi 

Warrasih proposed five conditions that must be met to make the legal system effective, namely: 

a. Is it easy or not the meaning of the legal rules to be caught and understood? 

b. The extent to which people in society know the contents of the relevant legal rules 

c. Efficient and effective mobilization of the rule of law 

d. The existence of a dispute resolution mechanism that is not only easily accessible and entered by every member of the community 

but also must be quite effective in resolving disputes and there is an assumption and acknowledgment that is evenly distributed 

among the community members that the rules and legal institutions are indeed capable of being empowered. effective. 

In almost the same perspective, Hans Kelsen states that a law is effective if the condition of people acting in accordance with legal 

norms that must require them to do or not act in other words the norms are actually applied and obeyed in accordance with the 

orders of legal norms. 

In this case that a norm will be effective if there are criteria: 

1. If the goal is preventive, the measure of success is determined by the existence and implementation of which can prevent the 

nature of the disapproval and 

2. If the goal is curative, namely to repair a deficiency or damage, then its success is measured by the extent to which the deficiency 

or damage can be eliminated. 

Thus there are several things that make the law often look ineffective. First, it is fate that the law weakens itself at birth, this is a 

punishment for the ambitions of the legislators and after the provisions are necessary for the requirements of an effective law, such 

as adequate surveys, communication, reception and enforcement machinery. Second, laws can become ineffective, even when they 

achieve their object of success, because of changes in the context of social attitudes and behavior. The important point of this is to 

recognize the consequences of changes that lead to ineffectiveness and take steps for appropriate improvement by making the law 

more effective. 

 While scholars consider that the effectiveness of the law, in addition to being the legitimacy of written positive law, 

is often associated with legal awareness. According to Esmi Warassih, legal awareness means awareness to act in accordance with 

legal provisions. Community legal awareness is a kind of bridge that connects legal regulations with the legal behavior of 

community members. Friedman himself is more inclined to mention as part of the legal culture. Sunaryati Hartono further stated 

that legal awareness is a more rational abstraction from legal feelings that live in society. In other words, legal awareness is an 

understanding created by legal scholars. This cannot be seen directly in people's lives, but can only be inferred from the experience 

of social life through a certain way of thinking and interpreting. Legal awareness is more about awareness or values contained in 

humans about existing laws or about laws that are expected to exist. Thus, the emphasis in this case is on the values of the function 

of law and not on concrete events in the society concerned. 

 From the various opinions above, there is actually no conflict, so it can be concluded that effectiveness is the factual 

validity of the rule of law so that the subject being addressed by the law behaves in accordance with or obeys the rule of law or 

behavior in accordance with the rule of law. In the context of the legal function in limiting power, the measure of the effectiveness 

of the law can be used to what extent this function can be realized. In this regard, a rule of law regarding good governance has an 

instrumental effect if the government in exercising its power does not conflict with the law. The rule of law will have a symbolic 

effect if it can convince citizens and the government that abuse of authority by the government is a disgraceful act. 

 

CONCLUSION 

 

1. The implementation of capital punishment according to legal provisions in Indonesia can be seen from two laws and 

regulations, namely according to Presidential Decree Number 2 of 1964 and the Criminal Code. In Presidential Decree No. 

2/1964, the execution of the death penalty was carried out by being shot to death, which was carried out in public. In the 

Criminal Code, the execution of the death penalty by hanging is carried out by the executioner by tying a rope around the 

convict's neck. 

2. The effectiveness of the death penalty in tackling crime is controversial in society where there are pros and cons. The cons of 

refusing to carry out the death penalty are because a person's life and death is in the hands of God and because of humanity 
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as stated in the Pancasila precepts where death and life are based on Pancasila. But those who are pro to defending the death 

penalty are for reasons of God Almighty and humanity. 
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