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ABSTRACT  

 

In life, humans are classified as creatures who need each other and live in groups. It happens because humans are creatures who 

live socially. It can be seen that humans in meeting their needs involve other humans' help, so cooperation is needed here. Humans 

need the means to achieve the desired level of trust, namely, an agreement. Along with the development of the era, humans need a 

valid and strong agreement from a law perspective. Therefore, a position, namely Notary by the state, is formed to help the 

community make a valid and legally binding agreement. The government is dissmised and appointed Notaries as a General Officer 

that is why Notaries known too as a public position. As a Public Official, a Notary has the authority of the state to make evidence 

that records the agreement between one party and another. Therefore, there is a valid legal relationship with the proof of the deed. 

The agreement in the deed can be said to be the agreement reflection and the parties' will. In carrying out a job, a person must be 

professional as a notary. Notaries must work based on noble personalities and always carry out their duties based on applicable 

laws and regulations to achieve professionalism. In addition, notaries, in carrying out their duties and positions, must uphold the 

notary code of ethics as a guideline that must be adhered to in carrying out their duties and positions. In practice, notaries still 

make mistakes or commit acts that violate the law, both in carrying out their positions and outside, which law enforcement officials 

ultimately sanction. The description above showed that the Notary was an ordinary human being who was not free from mistakes. 

In this writing, the author wanted to discuss how the legal protection of Notaries involved criminal cases outside their duties and 

positions. This writing was in the form of library research, namely by reading and collecting research materials through journals, 

scientific books, and other books related to legal protection for notaries involved in criminal cases apart from their duties and 

positions. Notary protection was contained in Undang-Undang Jabatan Notaris (UUJN) Pasal 66 ayat (1), where the summons, 

examination, and trial process involving a Notary in a criminal case related to the duties and positions of a Notary must be 

approved by the Notary Honorary Council. It will be different if a criminal case involving a notary is unrelated to his duties and 

positions. The notary protection contained in the UUJN is no longer valid. Judging from other regulations that apply in Indonesia, 

the legal protection of Notaries involved in criminal cases outside their duties and positions is contained in Bab VI Pasal 50 to 

Pasal 68 Undang-Undang Number 8 of 1981 KUHAP which protection is not only specifically for Notaries but also citizens in 

general who are involved in criminal cases.    
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INTRODUCTION 

 

In life, humans are classified as creatures who need each other and live in groups. It occurs because humans are creatures who live 

socially. In living his life, human certainly does not escape the name of communication and interaction with each other. The benefit 

of communication and interaction is the achievement of the goals and objectives that humans want to convey to one another. 

Another benefit of communication is the fulfillment of personal and collective needs. From the description above, it can be seen 

that humans in meeting their needs involve other humans' help, so cooperation is needed.        

 

Regarding holding cooperation, humans require a trust bond to facilitate reciprocal relations. Humans need a means, namely an 

agreement, to achieve a desired level of trust. Along with the development of the era, humans need a valid and strong agreement 

from a law perspective; therefore, a position, namely Notary by the state, is formed to help the community make a valid and legally 

binding agreement.      

 

The government is the party with authority in appointing and dismissing a Notary. It is what causes a Notary to be a public office. 

The state assigns the notary to the task of making the deed and helping the community. The original notary deed (minuta deed) is 

a document belonging to the state which must be kept confidential and authentic. They are appointed and dismissed by the general 

authority. Thus, notaries in Indonesia are called public officials and carry out obligations in terms of public service on some issues. 

Hence, notaries can also carry out government obligations (Soesanto, 1982, p. 1). 

 

As a public official, a notary is given the authority to declare a legal relationship between one party and another by the state in a 

deed that directly records the agreement approved by the parties. An authentic deed is a deed made under the law, made by or in 

front of a public official at the place where the deed was made. It is stated in the provisions of Burgerljik Wetboek (BW) Article 

1868 (Ferdiansyah, 2018, p.23).  

 

The definition of a public official, as stated by Habib Adjie, is contained in Pasal 1 ayat Undang-Undang Jabatan Notaris (UUJN), 

one of public official is notary. And then, the purpose of being authorized is authorized by person who has interest on the deed. 

The meaning of having authority over the deed is make a deed which is suitable with the law and agreements that client wants. 

Fothermore, the meaning of authority over time is, notary has an authority about the certainty of time and write it down on the 
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deed. Then, the meaning of authority over place is, the deed is done according to the place of notary’s domicile and area (Habib 

Adjie, 2009, p.40) 

Based on a noble personality, notaries are expected to carry out their duties and positions professionally. Apart from having a noble 

personality in carrying out his duties and positions, a Notary must act in accordance with existing regulations, laws, and the code 

of ethics of the Notary profession as control or signs for a Notary. The elements of professional behavior are being aware of the 

limits of their authority, being honest with themselves, the state, and the parties facing them and having high moral integrity (Habib 

Adjie, 2009, p.40).     

Article 16 letter ‘a’ of Law on Notary’s Position states that concerning legal actions, notaries are required to be thorough, impartial, 

honest, independent, and protect the interests of the parties. In addition, notaries should have sensitivity, sharpness of thought 

patterns, responsiveness, and the ability to provide appropriate advice and analysis of all legal and social situations. It is intended 

to foster courage in taking appropriate actions. Courage in question is courage in taking appropriate and correct legal action 

according to applicable laws and regulations and then pouring into the deed he made. Notaries are also required to have firmness 

in refusing to make deeds that are contrary to applicable norms, morals, ethics, and laws (Wawan Setiawan, 2004, p.9).  

Regardless of his position, a Notary is a human being who is not free from mistakes and has the potential to violate the law like 

humans in general. Notaries can be involved in criminal and civil legal cases related to and apart from their duties and positions. 

Therefore, in this writing, the author was interested in discussing how legal protection was for Notaries involved in criminal cases 

apart from their duties and positions.          

 

RESEARCH PROBLEM   

 

How was legal protection for Notaries involved in criminal cases apart from their duties and positions?  

 

RESEARCH METHOD 

 

In this writing, the author conducted research that was entirely in the form of library research. It was written by collecting and 

reading research materials through scientific books, journals, and other books which were related to legal protection for notaries 

involved in criminal cases apart from their duties and positions.   

 

RESULTS AND DISCUSSION  

 

General Definition of Notary and His Duties and Authorities  

 

The state based by law give an honorable position to people who has special skills and those people known as notary. The state, 

represented by minister has a power to dismissed and appointed notary. The existence of a Notary is intended to provide legal 

certainty and legal protection to people who need authentic written evidence. Undang-Undang Number 2 of 2014 concerning 

Amendments to Undang-Undang Jabatan Notaris (UUJN) Number 30 of 2004 in Pasal 1 explains Notary created to take 

responsibility to make authentic agreement and other authorities based by law. In Pasal 3 UUJN tells as about criteria and condition 

of people who able to appointed as notary by minister, the criteria are: 

1. Indonesian Citizen; 

2. At least twenty seven years old; 

3. Believe in God or divinity; 

4. Helthy by physically and spiritually; 

5. Must have a law bachelor’s degree and master’s degree of notary; 

6. Not an advocate, not a state official, never have status of civil servent. 

Formulate an authentic agreement on a deed of the actions or wishes by appearers is one of the duties of Notary based by UUJN. 

Accoring to UUJN Pasal 51 ayat 1, waarmeking or registerting in a special book of recorded letters under the hand is duty of 

notary; make an original copy by hand carried letter and legalize the original copy is also notary’s duty; the other things that also 

notary’s duties are share knowledge about law and how to create an authentic deed, auction minutes, correcting the land deed, and 

making an official report. 

Notary responsibilities in UUJN are explicitly stated in Pasal 65 of the Notary Position Act, which states that a Notary (substitute 

notary, special substitute notary, and temporary notary official) is responsible for every deed he makes, even though the notary 

protocol has been submitted or transferred to the depositary notary protocol.  

Both in carrying out their duties and positions as well as apart from carrying out their duties and positions, Notaries are citizens 

who must submit and comply with all applicable laws and regulations, both criminal and civil. It shows that Notaries can not only 

get sanctions stated in the Law on Notary’s Position but can also receive sanctions from other regulations if they are found to have 

violated them.   
 

General Definition of Crime   

 

Crime is a basic understanding of criminal law (juridical normative) related to acts that violate criminal law. There are many 

definitions of criminal acts as explained by several experts as follows (Tri Andrisman, 2007, p.81):  

1. According to Vos, a criminal act is a wrong behavior threatened by legislation. Thus, it is a behavior that is generally prohibited 

by criminal threats.    

2. According to Simons, a criminal act is a behavior (handeling) threatened with a criminal penalty, which is against the law, 

related to a fault, and is carried out by a person capable of being responsible.  

3. According to Prodjodikoro, a criminal act is an act for which the perpetrator is subject to a criminal penalty.  
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4. According to Pompe, defining a crime according to theory is a violation of the norm committed because of the offender's fault 

and threatened with a criminal offense to maintain the legal order and save the general welfare. Meanwhile, according to 

positive law, it is an event defined by statutory regulations as an act that can be punished.   

5. According to Moeljatno, a criminal act is an act that has elements and two related characteristics. Its elements can be divided 

into two types, namely (Moeljatno, 1993, p. 69):   

a. Subjective is related to the actor's self and includes everything in his heart.   

b. An objective is the element attached to the perpetrator or related to the circumstances, namely in the circumstances in 

which the perpetrator's actions must be carried out.     

 

In general, the purpose of establishing criminal law is to protect the interests of individuals and human rights and protect the 

community and the state from arbitrary authorities' actions or crimes and a party's actions. Norms and sanctions are two main 

elements of the law. Legal relations in the community must focus on the public interest to ensure legal order.   

As the law with the nature of public law, criminal law still considers a criminal act to exist even though the action has the victim's 

consent. It is because the prosecution is not carried out and is dependent on the person whom a criminal act has harmed that another 

person has committed. The state has the responsibility and bears all the costs of imposing a crime, while the sanctions for fines 

and confiscation of goods become state income.    

According to Moeljanto (1993, p.70), there are eight types of criminal acts, namely material and formal crimes, unintentional and 

intentional crimes, offenses and crimes, and passive and active crimes. Criminal law in Indonesia has several principles contained 

in Article 1 paragraph (1) of the Criminal Code (KUHP), namely:  

1. The legality principle means that all laws and criminal sanctions are enforced when the state stipulates written regulations or 

laws.  

2. The non-retroactive principle means that the existing laws and written regulations provisions are not retroactive. 

3. The prohibition principle of using analogies means that it is not allowed to use analogies in determining the existence of a 

criminal act by applying the rules of criminal law.   

 

Legal Protection of Notaries who are involved in Criminal Cases Apart from Their Duties and Obstacles 

 

Currently, in Indonesia, criminal cases are a phenomenon that often occurs in the community, both involving civilians and essential 

state officials. One of them is a Notary. There are various criminal cases involving Notaries, both related to their duties and 

positions and those not related to them.       

In the decision of the Medan District Court Number 99/Pid Sus/2019/ PT MDN, there was a Notary who was legally proven guilty 

of conspiracy without the right to control Narcotics Category I, not plants. The panel of judges decided that the Notary was 

sentenced to seven years in prison minus the period of arrest and detention and a fine of IDR 1,000,000,000- (one billion rupiah), 

a subsidiary of six months in prison, and stated that he was proven to have violated Pasal 112 ayat (1) jo. Pasal 132 of the UU RI 

No. 35 of 2009 concerning Narcotics.     

The previous showed that a Notary Officer could be involved in criminal cases apart from his duties and positions. As an ordinary 

citizen, a Notary Officer, indeed, when involved in a case, especially in this case, is a criminal case, requires a safeguard of rights 

in the form of legal protection. Notary legal protection in UUJN is contained in Pasal 4 ayat (2) concerning the Oath/ Promise of 

Notary Position. Other further provisions are contained in Pasal 16 ayat (1) letter f of UUJN.    

The purpose of making Pasal 4 and 16 of  UUJN is to maintain the security and confidentiality of the deed made by the Notary and 

the parties. Therefore, the parties' interests are protected for everything in the deed. Judging from the provisions of the Law on 

Notary’s Position above, it can be seen that three determining elements can determine the acquisition of legal protection, namely:     

1. The laws and regulations require the making of evidence produced by a Notary for specific legal actions or legal events 

requested by the parties. Then, this evidence will get legal protection outside and inside the court as it has been adjusted to its 

quality standards.   

2. The appearers involved in making evidence, in this case, a notary deed, must obtain legal protection in accordance with the 

quality standards of the evidence, both outside and inside the court.  

3. As an official authorized by the state to make a deed and authentic evidence, a notary must receive legal protection against the 

deed he produces.   

Pasal 66 ayat (1) of UUJN Position explains that the honorary notary assembly must approve the interests of the investigation and 

judicial process. Furthermore, the law enforcers must also obtain approval from the notary honorary council to photocopy the 

minuta deed, the notarial protocol, and/ or other documents placed on the minuta deed. Similar to taking notary documents by law 

enforcers, summons to notaries must also obtain permission and approval from the notary honorary council.        

The Law on UUJN is not explicitly regulated regarding the legal protection of Notaries involved in criminal cases apart from their 

duties and positions. It shows that the legal protections contained in the Law on Notary’s Position cannot be applied to notaries 

involved in criminal cases apart from their duties and positions. Therefore, legal protection for Notaries who are involved in 

criminal cases apart from their duties and positions can be obtained with legal protection given to civilians in general, namely by 

looking at the rights and positions of suspects or defendants as regulated in Bab VI KUHAP, they can be grouped as follows (M. 

Yahya Harahap, 2012, p.22):   

1. The suspect or defendant has the right to speed up an examination, a simple, fast, and low-cost trial. It is confirmed by Pasal 

50 KUHP, a suspect or defendant has the right to go through the investigation process by the investigator immediately; to be 

immediately submitted to a trial, then to be immediately tried so that he gets a decision from the court.     
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2. In Pasal 51 to Pasal 57 KUHAP, the suspect has the right to defend himself. 

3. A suspect or defendant has the right to obtain general rights, which generally apply to suspects or defendants inside and outside 

detention.   

4. KUHP also explains that the defendant at the trial still has the same rights when carrying out the investigation and prosecution.   

5. The defendant has the right by law to take legal action if he disagrees with the sentencing by the court through a predetermined 

legal process.  

6. The suspect or defendant has the right from KUHAP to obtain rehabilitation and compensation if something happens that is 

not in line with the applicable legal provisions.     

Based on an international point of view and a human rights perspective, suspects or defendants still have the rights as regulated in 

Pasal 14 of the International Covenant on Civil and Political Rights (ICCPR). The Covenant states that every human being has the 

right to a fair and open hearing for the public where it is carried out by a judiciary that has the authority, is free and impartial, and 

is formed according to applicable law. This principle also applies to particular courts and does not only apply to general courts.       

The fair trial principle is also regulated in International Instruments to achieve a fair and impartial trial to ensure the justice system 

from the investigation process to the final decision. The international instruments are the African Charter on Human and People's 

Rights Article 7, American Convention on Human Rights Article 8, and European Charter on Human Rights Article 6. The fair 

trials contained therein are:     

1. The right to access to courts and equality before the courts; 

2. The right to an open trial; 

3. The right to examination is established by law; 

4. The right to the principle of pre-duke innocent; 

5. The right to obtain guarantees to be free from torture and to be treated humanely; 

6. The right to have a trial time that is not delayed; 

7. The right to obtain information regarding the indictment or accusation directed against the accused or suspect by using an 

understandable and clear language; 

8. The right to a defense, adequate time, and facilities to communicate with lawyers; 

9. The right to the opportunity to obtain the assistance of an interpreter; 

10. The right to legal assistance; 

11. The right to defend oneself before a trial or to use a lawyer; 

12. The right to remain silent and not be forced to say something that would incriminate him; 

13. The right to test witnesses that would incriminate him, the right to present witnesses before the court; 

14. The right to appeal; 

15. The right to try not to incriminate him by giving testimony; 

16. The right to a fair assessment and hearing; 

17. The right to privacy of personal life, correspondence, and residence. 

  

CONCLUSION  

In carrying out his duties and positions, if a Notary were involved in a criminal case, the Notary would receive legal protection 

and special rights in the form of the obligation to deny, exclusive rights, and the right to deny when summoned for questioning by 

investigators, judges, or public prosecutors. The authorized party might not arbitrarily summon and request information from a 

Notary without the approval of the Regional Notary Honorary Council as regulated in Pasal 66 ayat (1) UUJN. It could be seen 

from the description above that the legal protection provided for in the Law on Notary’s Position against Notaries who were 

involved in criminal cases was only shown for criminal cases that had something to do with the duties and positions of the Notary. 

Law on UUJN does not regulate legal protection for notaries involved in criminal cases apart from their duties and positions. 

However, it does not mean that notaries involved in criminal cases, apart from their duties and positions, do not receive legal 

protection. Legal protection for Notaries involved in criminal cases apart from their duties and positions can still be obtained with 

legal protection that applies to civilians in general. The legal protection is seen from the legal protection and rights as a suspect as 

stated in KUHAP Bab VI Pasal 50 to Pasal 68 UU Number 8 of 1981. The rights of the suspect listed in KUHAP Bab VI are that 

the Suspect or the defendant has the right to prompt examination and a simple, fast, and low-cost trial. It is confirmed by Pasal 50 

KUHAP, a suspect or defendant has the right to go through the investigation process by the investigator immediately, has the right 

to be immediately submitted to a trial, then has the right to be immediately tried so that he gets a decision from the court. In Pasal 

51 to Pasal 57 KUHAP, the suspect has the right to defend himself. Besides, the suspect or defendant has the right to obtain general 

rights which generally apply to suspects or defendants both inside and outside detention; KUHAP also explains that the defendant 

at the time of carrying out the trial still has the same rights when carrying out the investigation and prosecution; The defendant has 

the right from the law to take legal action if he disagrees with the sentencing by the court through a legal process that has been 

determined; The suspect or defendant has the right from KUHAP to obtain rehabilitation and compensation if something happens 

that is not following the applicable legal provisions. This legal protection is intended to protect suspects from arbitrary actions that 

investigators can carry out.        
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