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ABSTRACT

These banking crimes were carried out by internal banks (Shareholders, Commissioners, Directors, Executive Officers and
Employees and affiliated parties) who have a position in decision making and skills or commonly called white collar crimes as
stated by Sutherland, namely white collar crimes contain two elements. essential, namely the element of the offender (the
perpetrator of the violation must have a high status) and the element of the violation (the offender must be occupational based).
This research aims to analyze and find the reconstruction of law enforcement in an effort to overcome banking crimes based on
Pancasila values of justice. The approach method in this research is social legal research. The type of data used is primary and
secondary data. The results of the study found that the construction of law enforcement regulations in dealing with banking crimes
was able to provide a sense of justice for the people of Indonesia. There are several articles in the Banking Law that are not yet
clear in supporting preventive efforts in overcoming banking crimes and the existing criminal justice system only focuses on an
individual and internal bank and has not yet accommodated the parties that caused the banking crime in question.
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INTRODUCTION

Economic growth! and advances in information? technology in the era of globalization without balanced application of the
precautionary principle® and an adequate level of public* literacy towards banks® have the potential to increase criminal acts in the
economic sector, including banking crimes.

These banking crimes were carried out by internal banks (Shareholders, Commissioners, Directors, Executive Officers
and Employees and affiliated parties) who have a position in decision making and skills or commonly called white collar crimes
as stated by Sutherland, namely white-collar crimes contain two elements. essential, namely the element of the offender (the
perpetrator of the violation must have a high status) and the element of the violation (the offender must be occupational based).®
In addition, according to Ida Nuryani stated that the bankers who committed crimes all violated ethics, in addition to violating the
law, both general and special criminal laws, namely economic crimes, especially banking and corruption crimes. This is like what
Sutherland found that in white collar criminals, criminal behavior can occur in groups or individually. Crimes committed
individually because they feel safe, achieved as desired and can be enjoyed alone.” The total financial cost of white-collar crime is
far greater than the cost of all crimes that are usually considered a "crime problem".

The consumer protection stated in Article 29 paragraph (4) of the Banking Law states "For the benefit of customers,
banks are required to provide information regarding possible risks of loss in connection with customer transactions conducted
through banks." limited to providing information to bank customers and does not include the public (customers and prospective
customers). The Organization of Economic Co-operation and Development (OECD) explains that without having adequate
financial literacy, individuals cannot choose savings or investment products that are suitable for themselves and are potentially
exposed to the risk of fraud.® As for Article 29 paragraph (4) of the Banking Law it states "For the benefit of customers, banks are
required to provide information regarding the possibility of risk of loss in connection with customer transactions conducted through
banks." Providing incorrect information in English is usually referred to as fraudulent misrepresentation. Garner's explanation in
his book "Black's Law Dictionary", stated:

1 Anis Mashdurohatun, Hukum Hak Cipta: Model Fair Use/Fair Dealing Hak Cipta Atas Buku Dalam Pengembangan Ipteks pada
Pendidikan Tinggi, Rajawali Pers, Depok, 2018, pp.87.Marjono Reksodiputro, 1990. Criminological Juridical Review of Criminal Acts in
Banking (A Comparative Paper). Journal of Law and Development. it is stated that “... the increase in criminal acts is generally caused by various
factors in development and economic growth in Indonesia (as a developing country).

2 Ruslan Saleh, 1990. Actions Leading to Banking Crimes. The Journal of Law and Development mentions several forms of banking
crime using computer technology, namely (1) entering fake data into a computer; (2) by not being authorized to use computer-related facilities;
(3) modify or destroy information/archives stored on the computer; (4) committing theft by using a computer.

% Law of the Republic of Indonesia Number 7 of 1992 concerning Banking as amended by Law Number 10 of 1998 (Banking Law),
emphasized in Article 2 and Article 29 paragraph (2) regarding the implementation of bank business using the principle of prudence

4 Financial Services Authority Regulation Number 76/POJK.07/2016 concerning Increasing Financial Literacy and Inclusion in the
Financial Services Sector for Consumers and/or the Public, defines Financial Literacy as knowledge, skills and beliefs, which affect attitudes and
behavior to improve the quality of decision making and financial management in order to achieve prosperity.

® Financial Services Authority, 2017. Indonesia’s National Financial Literacy Strategy. Matter, it is stated that the OECD (2006) explains
that without having adequate financial literacy, individuals cannot choose savings or investment products that are suitable for themselves and
have the potential to be exposed to the risk of fraud.

6 Lilly, J. Robert, Ricard A. Ball and Francis T. Cullen, 2015 “Criminological Theory : Context and Consequences” diterjemahkan oleh
Tri Wibowo BS. Jakarta: Prenadamedia Group, p. 316.

" Nurhayati, Ida. 2015 Pelanggaran Kode Etik Bankir Dalam Kejahatan Perbankan. Disertasi, Program Studi Doktoral Departemen
Kriminologi Universitas Indonesia, Depok, p.144.

8 Otoritas Jasa Keuangan, 2017 “Strategi Nasional Literasi Keuangan Indonesia (Revisit 2017)” p. 17
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“Fraud is (1) A knowing misrepresentation of the truth or concealment of a material fact to induce another to act against
his or her detriment; is usual a tort, but in some cases (esp. when the conduct is willful) it may be a crime, (2) A misrepresentation
made recklessly without belief in its truth to induce another person to act.”® (Fraud is (1) misrepresentation of the truth or
concealment of material facts that harm others; usually it is an unlawful act, but in some cases (especially when the act is
intentional) can be a crime, (2) Misrepresentation which done recklessly without any belief in its correctness to induce others to
act).

Garner said that misrepresentation as fraud has the characteristics that the maker (a) knows or believes that the statement
or information he conveys is not in accordance with the facts, or (b) does not have confidence that he is stating or implying the
truth of the statement, or (c) knows that he has no basis (knowledge) about what he is stating or the implications of those
statements.1°

In addition, as written by Rijanto Sastrowardojo that the crime of Fraudelent Misrepresentation is closely related to the
act of window dressing, namely:!?

The act of window dressing, in general, is in the form of activities to create a good image in the eyes of the public, for
example by presenting correct balance sheet figures or making it appear as if the bank has good and strong capabilities. All of this
is done to give a positive image to the bank so that people trust and are interested in connecting and becoming bank customers.

One example is the sale of mutual funds issued by PT Antaboga Delta Securitas through Bank Century, where mutual
fund products marketed to customers/consumers are not registered with BAPEPAM??, aka illegal. Until now, the return of funds
on mutual fund products from Bank Century has not been realized in which this matter has been tried in several series of trials
starting from the first level trial (Surakarta District Court), appellate level (Semarang High Court), cassation level (Supreme Court
), and Extraordinary Legal Remedies in the form of Judicial Review (Supreme Court), and have been confirmed by court decisions
issued by the relevant Court.

Application of criminal law in an effort to overcome banking crime should be used as a last resort in terms of law
enforcement or ultimum remedium. Article 51 of the Banking Act divides two groups of criminal acts, namely (1) The criminal
acts referred to in Article 46, Article 47, Article 47A, Article 48 paragraph (1), Article 49, Article 50 and Article 50A are crimes,
and (2) The crime referred to in Article 48 paragraph (2) is a violation.

In order to fulfill the element of justice that pays attention to the side of the perpetrator and the victim, it is necessary to
have a win-win solution in solving the crime by using restorative justice theory. As for examining aspects of finality (benefit) by
considering all economic and legal aspects, it can be done using the concept of economic law and the last step is to apply the
concept of punishment (ultimum remedium). Based on the description of the background above, the authors are interested in in-
depth research on Law Enforcement in the Efforts to Overcome Banking Crime, and the ideal concept of fair law enforcement.

RESEARCH METHOD

The research method used is non-doctrinal. This research is qualitative research, 2 descriptive juridical research type, primary and
secondary data types, library data collection methods, observations and interviews!4. The data collected was analyzed through
qualitative inductive.'®

RESEARCH RESULTS AND DISCUSSION

Law Enforcement in the Efforts to Overcome Banking Crime

Banking has a strategic role as an intermediary and payment system supporting institution that has made a significant contribution
in providing funds for national economic development. Disruption to banking health can disrupt the monetary system and will

® Bryan A. Garner. 2004. Black’s Law Dictionary. United State: Thomson West, p. 3170.

10 Ibid., p. 3169.

1 Amrullah, M. Arief. 2015. Politik Hukum Pidana — Perlindungan Korban Kejahatan Ekonomi di Bidang Perbankan Dalam Perspektif
Bank Sebagai Pelaku (Offender). Yogyakarta: Genta Publishing, p.160.

12 BAPEPAM is the party that carries out the guidance, regulation and supervision of the daily activities of the capital market. Previously,
Bapepam was under and responsible under the Minister of Finance of the Republic of Indonesia. Currently, Bapepam has been integrated into
what is known as the Financial Services Authority (OJK).

1% Gunarto, Anis Mashdurohatun, Reconstruction Of Criminal Sanction And Rehabilitation Combating On Narcotic’s Victims Based

On Religious Justice, The 5th International Conference and Call for Paper Faculty of Law 2019, Sultan Agung Islamic University, 2019. O. K.
Isnainul, et.al. ldeal Legal Concept of Fidusia Guarantee Registration Obligations by Justice-Based Financing Companies, Journal of Asian
Research , Vol. 3, No. 2, 2019. pp.139-161. Mahyuni, et.al. Land Acquisition of Toll Roads for Public Interest in The Kendal District, Jurnal
Akta, Volume 6 Issue 1, March 2019,pp. 153-158, Anis Mashdurohatun, Zaenal Arifin, The Inconsistency of Parate Execution Object Warranty
of Rights in Banking Credit Agreement in Indonesia, International Journal of Applied Business and Economic Research, Vol.15 Issue.20. 2017,
see too Sukarmi et.al, Impact of Traffic Congestion on Economic Welfare of Semarang City Community, Journal of Xidian University ,Volume
16, ISSUE 2, 2022.

* Anis Mashdurohatun, The Urgency of Legal Protection to the Trademarks in the Global Era, Jurnal Pembaharuan Hukum.Vol
5, No 3 (2018) , See too Wawan Setiyawan and Anis Mashdurohatun, The Reforming Of Money Politics Cases In Election Law As Corupption
Crime. Law Development Journal, Volume 3 Issue 3, September 2021, pp.621 — 629.

15 Esmi Warassih. Pranata Hukum: Sebuah Telaah Sosiologis, (Semarang: Suryandaru Utama, 2005), page. 23-24. Irwansyah, Ahsan
Yunus, Penelitian Hukum Pilihan Metode & Praktik Penulisan Artikel, Mirra Buana Media , Yogyakarta. 2020. Bimo Bayu Aji Kiswanto, Anis
Mashdurohatun, The Legal Protection Against Children Through A Restorative Justice Approach, Law Development Journal, VVolume 3 Issue 2,
June 2021, pp. (223 — 231). Yeltriana, Ideal Reconstruction Of Protection For Layoff Victim At The Industrial Relations Court Based On Justice,

International Journal of Law, Government and Communication, VVolume: 4 Issues: 14 [March, 2019]
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further disrupt the implementation of development in all fields, will also reduce and even destroy the trust of customers in particular
and the general public in banking which will have a broad impact.6

Several banking crime incidents have had a significant impact on economic growth and reduced the level of public confidence
in banking, including the collapse of several national banks caused by the economic crisis and fraud'” in 1997, the Bank Century
burglary in 20088 and the trend of prosecuting corruption cases State Owned Enterprises (BUMN) 2016 — 2021 there were 119
cases of corruption with a total state loss of IDR 47.9 trillion, which was dominated by the banking sector with 38 cases, the
transportation sector with 15 cases and the social sector with 9 cases. It should be noted that corruption involving the private sector
occurs mostly in the banking sector, with the modes commonly used by suspects with a private background, namely fictitious
reports, misuse of budgets, bribes and mark-ups.*®

Banking crimes handled by Financial Services Authority Investigators?® from 2014 to 2014 In December 20182 there
were 166 cases, including credit (119 cases), funding (17 cases), asset abuse (25 cases) and others (5 cases), where the perpetrators
consisted of 10 shareholders, 14 commissioners, 105 directors people, 64 executive officers and the remaining 23 employees.

Experience so far has shown that it is not easy to ensnare the perpetrators of banking crimes, using various existing
criminal instruments. There have been many amendments to various legislative products, both the Law on Banking, on Bank
Indonesia, on the Eradication of Corruption, on Money Laundering and the Law on Foreign Exchange, although it does not seem
to contain sharp sanctions yet. can reduce the banking crime rate in Indonesia.?

Within a period of three years (2020 — October 2022) there were several cases of banking crimes committed by Directors,
Executive Officers and employees and assisted by external parties from the bank. One example of this case is the fictitious credit
case of the BUMN Bank in Brebes which involved bank employees assisted by three external parties which caused state losses of
IDR 2.9 billion (115 accounts), the fictitious credit case at BPR Jatibarang Sediaguna, Brebes Regency which was carried out by
three bank employees who served as marketing, tellers and SPI which caused losses to the bank of Rp. 68.64 billion (9,516
accounts) fictitious credit cases at BRI Bogor Branch which were carried out by two employees with the mode being fictitious
credit using customer data that had paid off loans, so that caused state losses of IDR 2.2 billion (21 accounts), fictitious credit cases
committed by external parties and two bank internal employees who did not implement the precautionary principle which resulted
in Bank Jogya causing losses to the state of IDR 27 billion (162 accounts), cases of embezzlement of funds customer of the
Regional Development Bank (BPD) Southeast Sulawesi Main Branch Ken of Rp 1.9 billion carried out by bank employees (21
transactions from 20 August 2021 to 25 October 2021), the modus used by the suspect was to debit funds from 105 accounts
belonging to customers which were then transferred to 20 nominative accounts that had been not being used, cases of raising public
funds that were not recorded in the bank's books and withdrawing customer funds outside the banking system by falsifying
customer signatures by five Bank Salatiga employees with state losses of IDR 29 hillion, cases of violations of the BMPK? Bank
Mayapada amounting to IDR 23.56 trillion for lending to four large debtors, namely the HI (BT) group of 57 debtors worth IDR
12.39 trillion, grub SB (M) of 14 debtors IDR 3.13 trillion, IL group (HSG) of 16 debtors IDR 4.74 trillion, and group M (T) of 11
debtors of IDR 3.3 trillion.

The Deposit Insurance Agency (LPS) noted that it had liquidated 117 banks from 2005 to 2021 with nominal payable
payments reaching IDR 1.7 trillion (82.06% of total deposits at liquidated banks) and 265,884 accounts (or 93.23% of total accounts

16 Saleh, Ruslan. Op.Cit., p..463-464.

1 Edward, Joni. 2010. BLBI Extraordinary Crime — A Historical and Policy Analysis. Yogyakarta: PT LKIS Printing Cemerlang, p.
104-1009, it is stated that 29 members of the Commissioners and members of the Board of Directors have officially become suspects in cases of
corruption and embezzlement of funds through channeling loans to their own groups thereby violating the LLL as stipulated in Article 49 of the
Law of the Republic of Indonesia Number 7 of 1992 concerning Banking, each bank , including from Prosperous Commercial Bank (SBU),
Harapan Sentosa Bank (BHS), South East Asia Bank (SEAB), Pacific Bank, Anrico Bank, Kosagraha Bank, Pinaesaan Bank, Citra Bank and
Dwipa Bank

18 The Century Bank case has shown irregularities and violations. This is not only related to the problem of misuse of state funds
amounting to IDR 6.7 trillion which was used to bailout and save banks that went bankrupt due to misappropriation by their owners, but also
violations of the law committed during the bailout process and the competent state officials and private parties involved. . The number of suspects
for general crimes, banking crimes and money laundering related to the Bank Century case is 40 suspects.

19 Ibid.

2 |_aw of the Republic of Indonesia Number 21 of 2011 concerning the Financial Services Authority, Article 49 to.d. 51

2 The Special Examination and Banking Investigation Department delivered material "Handling Alleged Banking Crimes" to all banks
in Central Java on March 13 2019 in Semarang.

22 Effendy, Marwan. 2012. Tipologi Kejahatan Perbankan Dari Perspektif Hukum Pidana. Jakarta: Sumber Ilmu Jaya, p.3.

2 Financial Services Authority. 2018. Regulation of the Financial Services Authority of the Republic of Indonesia Number
32/POJK.03/2018 regarding the Maximum Limit for Lending and Provision of Large Funds for Commercial Banks, if the BMPK violation is not
resolved in accordance with the action plan with a target completion time no later than one month (Article 50 paragraph (1) letter a) shall be
subject to sanctions namely:

1. Administrative sanctions d in the form of freezing of certain business activities and inclusion of controlling shareholders, management and/or
executive officers of financial services institutions in the list of persons prohibited from becoming shareholders and managers of financial
services institutions in accordance with the Financial Services Authority Regulations governing revaluation for the main parties of financial
services institutions. (Article 63 paragraph (1)

2. The Board of Commissioners, Directors, Bank employees, shareholders and other affiliated parties may be given written orders as referred
to in Article 9 letter d Law Number 21 of 2011 concerning the Financial Services Authority. In the event that the Bank does not carry out the
written order as referred to in paragraph (2), the Bank may be subject to criminal sanctions as referred to in Article 54 Law Number 21 of
2011 concerning the Financial Services Authority, which states that:

a. Everyone who deliberately ignores and/or does not carry out the written order as referred to in Article 9 letter d or the task of using the
statutory manager as referred to in Article 9 letter f, shall be punished with imprisonment for a minimum of 2 (two) years and a minimum
fine of Rp. 5,000,000,000.00 (five billion rupiahs) or imprisonment for a maximum of 6 (six) years and a maximum fine of Rp.
15,000,000,000.00 (fifteen billion rupiahs).

b. If the violation referred to in paragraph (1) is committed by a corporation, the corporation shall be punished with a fine of at least Rp.
15,000,000,000.00 (fifteen billion rupiah) or a maximum of Rp. 45,000,000,000.00 (forty five billion rupiah).
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in liquidated banks).. Of this number, LPS has liquidated 8 BPRs/BPRSs throughout 2021, and so in the 2005-2021 period there
were 116 BPRs that had been liquidated. During this period, there was one commercial bank that was liquidated, namely Bank IFI
and one rescue commercial bank, namely Bank Century.

The Deposit Insurance Corporation (LPS) has made various efforts to optimize asset recovery in liquidated banks. LPS,
including through legal channels or courts. Based on the 2021 LPS Financial Report, there have been several lawsuits that have
been filed by LPS against parties who are considered to have caused these banks to fail and their business licenses were revoked
by the supervisory authority. The total value of the lawsuits against the four liquidated banks is around IDR 95.89 billion, namely:

1) BPR Tripilar Arthajaya with a claim value of IDR 29.14 billion, with a copy of the cassation decision on August 3, 2021 which
is inkracht in nature. This is quite a public concern because the Chancellor of Gajah Mada University (UGM) Ova Emilia is
also Defendant 1V as the Controlling Shareholder (PSP) of BPR Tripilar Arthajaya and has a relationship with Abdul Nasir
alias Jang Keun Won (affiliated party) who committed a banking crime in BPR Tripilar Arthajaya.?*

2) BPR Citraloka Danamandiri with a claim value of IDR 53.93 billion. The current status is in the process of submitting PKPU
and has been declared as PKPU in January 2022. Currently the supervisory judge gives time to the creditor to carry out an
inventory of the debtor's assets

3) BPR Multi Artha Mas Sejahtera with a claim value of Rp. 3.05 billion, with the status of contra memory for cassation on
October 29, 2021. Currently the lawsuit against BPR Multi Artha Mas Sejahtera is still in the process of being examined by
the Supreme Court.

4) BPRS Al Hidayah with a claim value of Rp. 9.76 billion with the status of a decision having permanent legal force (inkracht).

Budi Armanto (Deputy Commissioner for Banking Supervision Il OJK) and Joko Suyanto (Chairman of Perbarindo)
stated that most BPRs whose business licenses were revoked were not because they lost in competition, but were more due to fraud
committed by BPR management. Fraud occurs a lot, one of which is because BPRs do not implement good corporate governance
(GCG) risk management. In addition, Ari Zulfikar (Legal Executive Director of the LPS) stated that the LPS would not hesitate to
take legal action against unruly bank officials and shareholders. We ask that the management and shareholders in carrying out their
duties and functions must comply with prudential banking principles and implement good governance."?

The implementation of banking business activities is regulated in Article 226 and Article 29 paragraph (2)¥’ of the Law
of the Republic of Indonesia Number 7 of 1992 concerning Banking as Amended by the Law of the Republic of Indonesia Number
10 of 1998 (Banking Law) and related criminal acts with a bank business is regulated in Articles 49, 50 and 50A of the Banking
Law?8, with a minimum prison sentence of 3 (three) years and a maximum of 15 (fifteen) years and a fine of at least IDR 5 billion
and a maximum of IDR 200 billion.

This phenomenon should be used to test the extent of the effect of punishment or punishment on the purpose of
punishment. Traditionally Sudarto said it was a special prevention and general prevention, Hulsman called it conflict resolution
and Hoefnagels called it bringing peace.?® The rise of banking criminal cases brought to court recently has raised questions as to
whether the function of crime as a premium remedium in resolving banking problems can still be maintained, especially if it is
related to the purpose of the punishment. Therefore, do not expect too much from criminal instruments, in solving banking
problems, if other factors that stimulate them are not resolved. The complexity of various cases with various sophisticated
(sophisticated) modus operandi, not only makes it difficult for law enforcement officials to bring them before the Court, but makes
the face of our national banking even more blurry.3

According to G. P. Hoefnagels in Barda Nawawi Arief that crime prevention efforts can be pursued by applying criminal
law (criminal law application), prevention without punishment and influencing public views on crime and punishment through
mass media (influencing views of society on crime and punishment). punishment/mass media).3* Thus, efforts to deal with crime
in general can be divided into two, namely through the penal route (through criminal law) and non-penal (not/outside the criminal
route).32 Efforts to overcome crime through the penal route focus more on the repressive nature (suppression/eradication/smashing)
after the crime has occurred, while the non-penal route focuses more on prevention (prevention/deterrence/control) before the
crime occurs,® although punishment is one of the preventive measures so that society not commit a crime.

24 Yogyakarta District Court Decision Number 190/Pdt.G/2017/PN Yyk dated 1 August 2018 — Plaintiff: Deposit Insurance Corporation,
Defendants: 1. Bambang Wahyudi, 2. Djungtjik Arsan, 3. Abdul Nasir Alias Jang Keun Won, 4. Dr. Ova Emilia, SpOG. Co-defendant: PT Tripilar
Medis Jaya.

% The UGM Chancellor claims that he is ready to pay LPS losses of IDR 29 billion because the bank failed.

% Article 2 of the Banking Law states "Indonesian banking in carrying out its business is based on economic democracy by using the
precautionary principle."

2 Article 29 paragraph (2) of the Banking Law states "Banks are required to maintain the soundness level of banks in accordance with
the provisions of capital adequacy, asset quality, management quality, liquidity, earnings, solvency, and other aspects related to bank business,
and must carry out business activities in accordance with the principle of prudence.”

2 Sitompul, Zulkarnain. 2005. Memberantas Kejahatan Perbankan : Tantangan Pengawasan Bank, Jurnal Hukum Bisnis Vol.24 No.1

2 Sudarto. 1986. Hukum dan Hukum Pidana. Bandung: Alumni, him.80.

% Effendy, Marwan. 2012, Op.Citt., p. 4.

31 Arief, Barda Nawawi, 2016. Bunga Rampai Kebijakan Hukum Pidana: Perkembangan Penyusunan Konsep KUHP Baru. Jakarta:
Prenadamedia Group, p. 45-46.

%2 |bid.

* Ibid.
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The main cause of banking crime cases and bank liquidations is due to the weak application of the precautionary
principle®* both in terms of governance, risk management, BMPK? violations and consumer protection in terms of the low level®®
of public financial literacy (consumer financial literacy index of 49.68% and inclusion 85.10%, meaning that 85.10% of people
who use financial products and services only 49.68% know the uses and risks of these products and services). Therefore, preventive
efforts that need to be carried out are the application of the precautionary principle and consumer protection. There are several
studies that reveal the need to apply the precautionary principle in efforts to prevent banking crimes, including:

1) The weakness of the Internal Control Work Unit (SKAI) is one of the causes of the occurrence of banking crimes within PD
BPR BKK Ex-Kedu Residence.®” Therefore, SKAI must be supported by human resources who have sufficient experience
and understanding and use information technology assistance in detecting fraud.®

2) Weak implementation of Good Corporate Governance (GCG) became one of the reasons for the liquidation of banks during
the 1997%° economic crisis. The principles of corporate governance function to assist management in preventing, detecting
and investigating fraud that occurs in an organization. The corporate governance framework is the foundation for the effective
implementation of good governance.*

3) Weak application of risk management results in high risks faced by banks against banking crimes, where fraud is an indicator
of the high level of bank operational risk. Therefore, one of the efforts to mitigate this risk is that banks must implement an
anti-fraud strategy.*

4) BMPK violations are a form of violation that can directly affect a bank's soundness level so that this has the potential for
engineering efforts or windows dressing that fall into the fraud category.*? One of the cases of BMPK violations accompanied
by the practice of windows dressing was carried out by affiliated parties, commissioners and main directors of PT BPR
Tripilar Arthajaya with the masking credit mode by using another party's name of IDR 7.6 billion and deposit disbursements
amounting to IDR 29.27 billion which was used for companies owned by affiliated parties.** For crimes committed by
affiliated parties, commissioners and chief directors were declared to have violated Article 49 paragraph (2) letter b in
accordance with the Yogyakarta District Court Decision which has permanent legal force Number 55/Pid.B/2006/PN.YK
dated 22 August 2006 and the Bank Indonesia as the banking authority at that time considered that the condition of PT BPR
Tripilar Arthajaya endangered the continuity of its business, so Bank Indonesia revoked the business license of PT BPR
Tripilar Arthajaya through Decree Number 8/1/KEP.GBI1/2006 dated 19 January 2006 concerning Revocation of Business
License of PT BPR Tripilar Arthajaya.*

RECONSTRUCTION OF LAW ENFORCEMENT IN EFFORTS TO OVERCOME BANKING CRIME BASED ON
PANCASILA VALUE OF JUSTICE

Law as a means of social engineering is not only understood as a tool to "impose" the government's will on its people. However,
now the concept has been expanded to mean that law is a means of social and bureaucratic reform. Therefore, the legislation of a
country describes the existence of regulation, control and supervision carried out by the state for citizens in general.*

Each legal formulation must be interpreted according to its own context. One another is within the scope of one national
legal system, namely the Indonesian legal system. As part of the civil law system family, the position and function of statutory
regulations as a source of law in Indonesia is very important. Analysis of statutory regulations is only possible if the order of the
statutory regulations is well understood.

Discussing the "legal system" means to describe something that has a very broad dimension. Lawrence M. Friedman was
one of those who put forward the idea that the legal system could easily be divided into three components, namely: (1) legal
structure, (2) legal substance, and (3) legal culture. The first component is the legal structure.

3 Law of the Republic of Indonesia Number 21 of 2008 concerning Sharia Banking, elucidation of Article 2 states "prudential principle”
is a guideline for bank management that must be adhered to in order to realize healthy, strong and efficient banking in accordance with statutory
provisions." and Article 7 letter c of the Law of the Republic of Indonesia Number 21 of 2011 concerning the Financial Services Authority states
"... OJK has regulatory and supervisory authority regarding aspects of bank prudence including risk management, bank governance, the principle
of knowing your customer and anti-money laundering and prevention financing of terrorism and banking crimes.”

% bid., BMPK LLL is one of the components of the precautionary principle according to Article 37.

% Arief, Barda Nawawi, 2016. Op.Cit.p. 46-47 emphasized in the 6th UN Congress in 1980 in Ciracas, VVenezuela, one of the resolution
considerations regarding "Crime trends and crime prevention strategies" that the main cause of crime in many countries namely social inequality,
racial discrimination and national discrimination, low living standards, unemployment and illiteracy (ignorance) among large groups of the
population. Illiteracy or ignorance here is more defined as ignorance of the uses and risks of products and services used by people who have the
potential to become victims of crime.

87 Sudiharto. 2016. Rekonstruksi Sistem Pengawasan Internal Dalam Penanggulangan Tindak Pidana Perbankan yang Berbasis Nilai
Keadilan (Studi di PD BPR BKK Wilayah Eks Karisidenan Kedu). Disertasi, Program Doktoral Universitas Sultan Agung, Semarang, p. 11

% Bahtiar, 2017 “Kemampuan auditor Internal Perbankan Indonesia Menjustifikasi Kecurangan” Disertasi Program Pascasarjana
Universitas Hasanudin, Makasar

% Peter O. Mulbert, 2010 “Corporate Governance of Banks after the Financial Crisis — Theory, Evidence, Reforms.

40 Ana Mardiana, 2018 “Peranan Corporate Governance Dalam Diamond Fraud Model” Disertasi Program Pascasarjana Universitas
Hasanudin, Makasar.
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Efforts to discover law through legal reconstruction are directed at finding legal will (recht idee), societal will, and moral
will. Legal will, both written and unwritten law, which must be found is the legal ideals contained in the laws and regulations
governing the protection of witnesses. Efforts to find the ideals of the law must be pure. That is, efforts to find the law must be
free from the influence of interests, both public and private interests. Efforts to find legal ideals are carried out in the context of
upholding legal certainty. Legal certainty is realized by the existence of laws and regulations that regulate it strictly, carefully and
accurately.

Legal reconstruction to provide legal protection for law enforcement in efforts to deal with banking crimes can be realized
in a banking legal system. This can be traced from the elements that make up the legal system itself.

1) Reconstruction of Legal Substance

Reconceptual principles of prudence and consumer protection in efforts to deal with banking crime must be expressly
set forth in the Law of the Republic of Indonesia Article 29 paragraph (2) and (4) Number 10 of 1998 concerning Amendments to
Law of the Republic of Indonesia Number 7 of 2007 1992 concerning Banking. The definition of prudential principles and the
criteria for prudential principles that function in preventive efforts by banks in the context of overcoming banking crimes have not
been adequately regulated in the Banking Law.

Consumer protection arrangements regulated in the Banking Law are limited to conveying relevant information regarding
the possibility of risk of loss arising in connection with customer transactions conducted through banks which only cover customers
or have not involved the public at large, considering that low public literacy has the potential for fraud to be committed by
employees. bank. Mechanisms and devices for serving public complaints have not been regulated and the responsibility of the
Bank for losses to customers or other parties arising from errors and/or negligence of the Board of Directors, Board of
Commissioners, employees and/or third parties working for the Bank's interests is carried out in accordance with the provisions of
laws and regulations invitations, including the implementation of mediation agreements or court decisions that have not been fully
implemented.

Repressive law enforcement with individual and internal bank subjects, namely members of the Board of Commissioners,
members of the Board of Directors and employees. Meanwhile, the failure to apply the precautionary principle and consumer
protection can also be the responsibility of the bank as a corporation, including the practice of window dressing by the management
so that the bank looks better, the organizational structure is not fulfilled due to the core capital and efficiency not being met.
implemented in the bank's business plan, and pick-up service strategy for depositing/withdrawing third party funds. In addition,
current banking crimes do not only involve internal banks, but involve many external parties in breaking into banks and have not
been accommodated in this Banking Law. As for affiliated parties and shareholders who are corporations, it is necessary to further
regulate this in the Banking Law.

2) Reconstruction of the Legal Structure

Legal substance is an inanimate object that will not function without elements to move it. One of the driving elements
of legal substance is the legal structure. In order for the benefits of the law to be felt, it requires the services of legal actors who
are creative in translating the law in the social interests that must be served.*®

Legal and institutional aspects in the implementation of law enforcement activities in efforts to deal with banking crimes
are manifested in the form of legal and institutional interactions. Each of the stakeholders involved in law enforcement activities,
both government agencies, private institutions and community organizations, which obtain a legal mandate from the applicable
laws and regulations, should carry out the same goal, namely law enforcement in efforts to combat banking crime.

The success of handling legal cases is related to the speed and optimization of law enforcement officials in carrying out
their duties and authorities in accordance with existing regulations. This is in line with the legal objectives as stated by Achmad
Ali, who stated that the issue of legal objectives can be studied through 3 (three) points of view, namely:4’

a.  From the point of view of positive-normative law, the purpose of law is emphasized in terms of legal certainty;

b.  From the point of view of legal philosophy, the purpose of law is focused on the aspect of justice;

¢.  From the point of view of legal sociology, the purpose of law is emphasized rather than expediency

Law enforcers have a strategic role in applying the law to the effectiveness of a rule of law. Every legal professional
must have legal knowledge as a determinant of the weight of the quality of professional legal services.*® The main task of legal
professionals is to interpret laws carefully and precisely. In addition, legal professionals must also be able to formulate new laws
in accordance with the spirit and formulation of the existing legal system. The skills required are theoretical and technical abilities
that are rooted in in-depth knowledge of the meaning of law, and prove one's ability to instill a sense of law in society as part of
the nation's culture.*®

For law enforcement to be effective, it must go through criminal law politics or rational criminal law policies. Rational
criminal law enforcement consists of three stages, namely the formulation stage (legislative policy stage), the application stage
(judicative policy stage) and the execution stage (administrative policy stage).

a. The formulation stage is the stage of enforcing criminal law in abstracto by the legislature forming body. In this stage,
legislators carry out activities to select values that are in accordance with the current and future circumstances and situations,
then formulate them in the form of criminal legislation to achieve the best results of criminal legislation in the sense of
fulfilling the requirements. justice and usability. This stage is also called the legislative policy stage.

b. Application Stage, the stage of criminal law enforcement (the stage of application of criminal law) by law enforcement
officials starting from the police, prosecutors to courts. In this stage, law enforcement officials enforce and implement
criminal laws and regulations that have been made by the legislature forming body. In carrying out this task, law enforcement
officials must adhere to the values of justice and efficiency. This second stage, can also be called the judicial policy stage.

6 Soejono Soekanto, 1985. Op. Cit. p. 68
47 Achmad Ali, 1990. Mengembara di Belantara Hukum. Makasar : Lembaga Penerbitan Universitas Hasanudin, p. 99
48 Muhammad Abdulkadir,2006. Etika Profesi Hukum.B andung: Citra Aditya Bakti, p. 67

“ |bid., p. 68




South East Asia Journal of Contemporary Business, Economics and Law, Vol. 28, Issue 3 (April)

ISSN 2289-1560

c. The Execution Stage, namely the stage of concrete enforcement (implementation) of criminal law by the criminal
implementing apparatus. In this stage the criminal implementing apparatus is tasked with enforcing criminal regulations that
have been made by legislators through the application of criminal law that has been determined by the court. Implementing
apparatus in carrying out their duties must be guided by laws and regulations and the values of justice and usability.

3) Reconstruction of Legal Culture

The reconstruction of the legal culture is in essence closely related to the problem of legal awareness among the public
and law enforcers. Legal awareness relates to how to act in accordance with legal provisions. Legal awareness is a bridge that
connects legal regulations with the behavior of community members.5°

The strategy for building (reconstructing the legal culture) of law enforcement officials and the community was put
forward by Achmad Ramli by taking the following steps:

a. Carrying out efforts to cultivate law must be carried out using appropriate and effective methods, by utilizing various media
and infrastructure as well as institutions that live and grow in society;

b. Conducting dissemination of various legal materials, it is necessary to continue to make efforts so that every latest
development regarding legislation can be known and understood by the public. Thus, the availability and ease of access to
information on legal matters is an important part of efforts to civilize public law;

¢.  Building a legal culture in society must be built in parallel with increasing the professionalism of law enforcement officials
and the bureaucracy. Because this professionalism will greatly affect people's trust in the law itself;

d. Itis necessary to carry out patterns and programs of legal empowerment in an integrated, planned and based on the facts of
the legal issues that have occurred. Thus, the existence of legal extension functional staff needs to be realized immediately;

e. Legal cultivation must be carried out from an early age and starts from the household as a miniature of current and future
legal culture.

Based on the description above, the reconstruction of values is a preventive effort through the application of prudential principles
and consumer protection and repressive efforts in dealing with banking crimes that are able to provide a sense of social justice for
the Indonesian people. As for the legal reconstruction of the Law of the Republic of Indonesia Number 10 of 1998 concerning
Amendments to the Law of the Republic of Indonesia Number 7 of 1992 concerning Banking: Article 29 paragraph (2) "Banks are
required to maintain bank soundness in accordance with the provisions of capital adequacy, asset quality, management quality,
liquidity, profitability, solvency, and other aspects related to bank business, and are required to carry out business activities in
accordance with the principles prudence, which includes risk management, bank governance, know your customer principles and
anti-money laundering as well as preventing the financing of terrorism and banking crimes.”

In order to realize a just and prosperous Indonesian society based on Pancasila and the 1945 Constitution, sustainable
and increasing the implementation of national development based on kinship. This requires the role of banking so that in carrying
out its business it is based on economic democracy in accordance with Article 33 of the 1945 Constitution by using the
precautionary principle so that banks do not harm the interests of banks and the interests of customers who entrust their funds to
banks and disrupt national development.

Taking into account the role of banking institutions that are so strategic in achieving national development goals, it is
necessary for banking institutions to always have effective supervision, based on a solid foundation so that banking institutions in
Indonesia are able to function efficiently, soundly, fairly and be able to face competition. which is increasingly global in nature, is
able to properly protect the funds entrusted by the public to it, and is able to channel these public funds into productive fields for
achieving development goals.5*

The Ministry of Law and Human Rights has a central potential to produce legislation that is consistent, synchronous and
harmonious in accordance with the will of the constitution in realizing a national economic system based on social markets and
social justice. The Constitutional Court has a strategic role to control and conduct material reviews of every product of policies
and laws that are not in accordance with the spirit and will of Pancasila and the 1945 Constitution of the Republic of Indonesia. If
necessary, the Constitutional Court is given active authority without waiting for a party lawsuit. third in examining every law
product that is suspected to be clearly contrary to the constitution in realizing a democratic and socially just economic system.5?

Rachmad Safa‘at further stated, other components that are part of the national economic system make adjustments to create
a national economic system that is more democratic, socially just and makes its people happy. The government needs to
immediately identify various economic regulations that are contrary to the soul and objectives of the economic system desired by
the existing 1945 Constitution of the Republic of Indonesia and then revise these regulations if necessary revoke said regulations
to then issue new economic regulations. according to the will of the constitution.?

Conclusion

Consumers or customers are greatly harmed by the existence of incorrect information as stipulated in Article 29 paragraph (4)
which states that "For the benefit of customers, banks are required to provide information regarding possible risks of loss in
connection with customer transactions conducted through banks." Several cases involving banks involved the practice of windows
dressing on bank financial reports and banks offering illegal investment products or non-bank products to bank customers.
Reconstruction of law enforcement regulations in dealing with banking crimes that are able to provide a sense of justice for the
people of Indonesia. There are several articles in the Banking Law that are not yet clear in supporting preventive efforts in dealing
with banking crimes and the existing criminal justice system only focuses on an individual and internal bank and does not yet

% Esmi Warrasih, 2005. Pranata Hukum Sebuah Telaah Sosiologis. Karolus Kopong Medan & Mahmutarom HR (Eds).
Suryandaru Utama, Semarang. p. 113

5t General Explanation of Law of the Republic of Indonesia Number 7 of 1992 concerning Banking.
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accommodate parties that cause banking crimes in question, including: Article 2 and Article 29 paragraph (2) which explains that
bank business must be based on the principle of prudence, but the definition and aspects of the principle of prudence have not been
explained so that it is reconstructed as "Banks are required to maintain the soundness level of banks in accordance with the
provisions of capital adequacy, asset quality, management quality, liquidity, profitability, solvency, and other aspects related to
bank business, and must carry out business activities in accordance with the prudential principle, which includes sound lending
and LLL, risk management, bank governance, know your customer and anti-trust principles. money laundering and prevention of
the financing of terrorism and crime and banking." Article 29 paragraph (4) which explains that banks provide information
regarding possible risk of loss of customer transactions made through banks, which reflects consumer protection in the narrow
sense and focuses on customers. harmed and the bank's obligation to meet customer losses in accordance with applicable
regulations. Furthermore, it is reconstructed into: "For the benefit of customers, banks are required to: 1) Provide information and
education to the public on the characteristics of their services and products, especially the possibility of risk of loss in connection
with the use of services and products by customers through banks. 2) Setting up adequate mechanisms and tools for customer
complaint services that have been harmed by the bank. 3) Bank liability for losses to customers or other parties arising from errors
and/or negligence of the Board of Directors, Board of Commissioners, employees and/or third parties working for the benefit of
the Bank is carried out in accordance with the provisions of laws and regulations.
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