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ABSTRACT

Money laundering is a process or act that uses proceeds of crime or illicit money, the term is proceeds of crime. With that action,
the origin of the money is hidden or obscured by the perpetrator, so that it appears as if legitimate or lawful money appears. The
purpose of this research is to analyze and find out the reconstruction of Asset Recovery Law in the Crime of Money Laundering in
the Ministry of Forestry based on the value of justice. In this study, the social legal research approach uses secondary and primary
data types. Data collection techniques through library research and field studies. The results of the study found that the Law on
Asset Recovery in Money Laundering Crimes in the Ministry of Forestry was not based on the value of justice, due to the phrase
"predicate criminal investigators" in Article 74 of the TPPU Law giving the understanding that predicate crime investigators are
officials from agencies who by law The law is given the authority to conduct investigations in accordance with procedural law
provisions and statutory provisions, in this case all investigators who carry out investigations of predicate crimes or crimes that
later result in money laundering crimes. Reconstruction of the Law on Asset Recovery in the Crime of Money Laundering in the
Ministry of Forestry Based on the Value of Justice, by reconstructing the Elucidation of Article 74 of Law 8/2010, predicate crime
investigators are immediately attached to their authority to carry out investigations of money laundering crimes as long as the
predicate crimes are including criminal acts as stipulated in Article 2 paragraph (1) of the TPPU Law.
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INTRODUCTION

Regulation of money laundering crimes in Indonesia began with the enactment of Law Number 15 of 2002 concerning Money
Laundering Crimes. Judging from some of the literature, the author believes that there are 3 (three) important factors that play a
role in the field of the birth of these laws. The first is the entry of Indonesian names into the NCCT's "black list". Second, the
formation of these regulations is inseparable from the increasing number of crimes that generate large amounts of wealth, money
laundering must be prevented and eradicated so that the intensity of crimes that generate or involve large amounts of wealth can
be minimized so that national economic stability and state security awake. Third, the strong pressure from the FATF and the
application of sanctions such as the rejection of Letters of Credit (L/C) issued by state banks which were subject to counter
measures made the formation of this law seem forced. As a result of this pressure, the preparation of items/types of predicate crime
was not optimal so that the crime of gambling was not included in the formulation of the predicate crime article.!

The construction of the criminal law system recently developed in Indonesia still aims to reveal the criminal acts that
occurred, find the perpetrators and punish the perpetrators of criminal acts with criminal sanctions, especially “corporate
punishment"” both imprisonment and imprisonment. Meanwhile, issues of legal development in an international scope such as the
problem of confiscation and confiscation of proceeds of crime (proceeds of crime are assets directly or indirectly obtained from a
crime? and instruments of crime® have not yet become an important part of the legal system. criminal law in Indonesia.

In principle, criminal law provisions can be classified into General Criminal Law (ius commune) and Special Criminal
Law (ius singular, ius speciale or bijzonder strafrecht). The provisions of the General Criminal Law are intended to apply in general
as stipulated in the Criminal Code (KUHP), while the provisions of the Special Criminal Law are intended as provisions in the
criminal law that regulate the specificity of the subject and special actions (bijzonderlijk feiten).* In this case, one example of a
crime that is included in the Special Criminal Law is Money Laundering.

! predicate crime in Article 2 of Law Number 15 of 2002 as follows: corruption, bribery, smuggling of goods, smuggling of workers, smuggling
of immigrants, banking, narcotics, psychotropics, slave trade, women and children, illegal arms trade, kidnapping, terrorism, theft, embezzlement,
fraud. Quoted from Yudha Bagus Tunggala Putra, Juridical Analysis of the Authority of the Corruption Eradication Commission in Prosecuting
Money Laundering Crimes, Final Report of Independent Research by Lecturers of the Faculty of Sharia Institut Agama Islam Negeri Jember 2021.
page 2.

2 Proceeds of crime or proceeds of crime are assets that are directly or indirectly obtained from a crime (“Proceeds of crime” shall mean any
property derived from or obtained, directly or indirectly, through the commission of an offense). Meanwhile, the definition of assets is all movable
or immovable objects, both tangible and intangible (“Property" shall mean assets of every kind, whether corporeal or incorporeal, movable or
immovable, tangible or intangible, and legal documents or instruments evident title to, or interest in, such assets). Ramelan, (DkK), Final Report
on the Academic Paper of the Draft Law on Confiscation of Criminal Assets, National Legal Development Planning Center, National Legal
Development Agency, Ministry of Law and Human Rights, Republic of Indonesia. Year 2012, pp1-2. Quoted from Article 2 Use of Term, United
Nations Convention Against Transnational Organized Crime 2000. Pg 2

% Ibid. Pg 2. Ramelan, (Dkk), Final Report on the Academic Manuscript of the Draft Law on Confiscation of Criminal Assets, National Legal
Development Planning Center, National Legal Development Agency, Ministry of Law and Human Rights, Republic of Indonesia. 2012, which
said that the instruments of crime are the means used to carry out or the means that enable the implementation of a crime.

4 Ermansjah Djaja, Memberantas Korupsi Bersama KPK, Kajian Yuridis UURI Nomor 30 Tahun 1999 juncto UURI Nomor 20 Tahun 2001 Versi
UURI Nomor 30 Tahun 2002 juncto Undang-Undang Rl Nomor 46 Tahun 2009, Jakarta : Sinar Grafika. 2010. Page 31.
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Money laundering crimes are increasingly receiving special attention from various groups. Efforts to handle it are carried
out nationally, regionally and globally through cooperation between countries. This movement is due to the rise of money
laundering, even though not many countries have developed a legal system to combat or define it as a crime. Basically, money
laundering is efforts to process the proceeds of crime with a legitimate business so that the money is clean or appears as lawful
money.5

RESEARCH METHOD

The research method used constructivism paradigm, sociological juridical research approach®, descriptive juridical research type,
primary and secondary data types, library data collection methods, observations and interviews’. Qualitative data analysis
methods.®

RESEARCH RESULTS AND DISCUSSION
Comparison of Handling of Money Laundering Crimes in Various Countries

In fact, the old law had to be adapted to the social, cultural and economic conditions of a society. Confiscation of assets is
considered to be a progressive legal mechanism. because asset confiscation is a mechanism that prioritizes the purpose of
punishment. With the confiscation of assets, the objective of punishment, namely recovering assets (asset recovery), can be
realized.

Confiscation of assets when viewed from the context of the historical development of criminal law, is not the main option
put forward for enforcement. Because the revolutionary history of criminal law refers to acts or crimes that are considered
detrimental or detrimental to the interests of others. In order to restore the original state, it is necessary to make efforts to recover
individuals/criminals who have caused harm or harm to society.

In general, revenge is not only about those who are harmed or affected by actions, but extends to obligations towards the
whole family and even obligations towards society. This paradigm of revenge has been passed down from generation to generation.
Therefore, at that time, the retribution in the form of killing, in general, seemed to have no end, but only intensified the hatred that
was passed down from generation to generation. This situation continues, disturbing the social condition of society and order in it.
The authorities at the time initially tried to punish those who threatened the interests of society and prevented injured people from
retaliating.

The philosophy of this retributive teaching is basically a mutual agreement which is legitimized by society, the people
have surrendered some of their human rights to the state, in this case the ruler carries out the mandate for an orderly and protected
society. Therefore, the state or authorities have an obligation to apply the law and punish any perpetrators who can disturb the
order and interests of their citizens. Legally, the theory of retaliation justifies the punishment of someone who has committed a
crime. Against the perpetrators of criminal acts absolutely must be held retaliation in the form of punishment or punishment.

The theory of retaliation proves the conviction of someone who has committed a crime. For the perpetrators of crime,
revenge is absolutely necessary in the form of punishment. This theory never questions the consequences of punishment for
convicts. The only consideration for punishment is the object of the act or the crime to be repaid.

The fundamental thing that is wrong with mere retaliation is that the authorities or the state pay more attention to the
perpetrator so that one day he turns into a better and rehabilitated person, while the victim of the crime he committed will simply
recover with the perpetrator being imprisoned in his body. In fact, the problem that befell the victim needs to be repaired and a
solution is sought how to return to its original state.

The rationale for the teachings of restorative justice, looking at the context of this debate, is that the state is the only
victim of forestry crimes. Corruptors are considered to be destroying the social fabric and causing huge losses to the state. Even
though the perpetrator is a statesman, the state apparatus must exercise the monopoly right of prosecution against the perpetrator.

Therefore, the state is expected to work hard to recover assets (asset recovery). The country suffers not only financially,
but also systemic damage starting from politics, law and humanity. The state as a victim is like being toyed with by the perpetrators
of forestry crimes.

The progressive view in terms of retributive theory is considered no longer effective, the reality has shifted and the law
must follow the state of eradicating corruption itself. The paradigm shift from retributive theory to restorative theory. Put forward
a relative theory which argues that punishment does not only have the effect of revenge, but also has a more meaningful purpose,

5 Philips Darwan, Money Laundering ~Cara Memahami Dengan Tepat dan Benar Soal Pencucian Uang”, (Jakarta: Sinar 1lmu, 2012), page. 9
Anis Mashdurohatun, Zaenal Arifin, The Inconsistency of Parate Execution Object Warranty of Rights in Banking Credit Agreement in Indonesia,
International Journal of Applied Business and Economic Research, Vol.15 Issue.20. 2017, Mahyuni, Land Acquisition of Toll Roads for Public
Interest in The Kendal District, Jurnal Akta, Volume 6 Issue 1, March 2019,pp. 153-158, see too Sukarmi et.al, Impact of Traffic Congestion on
Economic Welfare of Semarang City Community, Journal of Xidian University ,VVolume 16, ISSUE 2, 2022.

"Anis Mashdurohatun, Gunarto & Adhi Budi Susilo, The Transfer Of Intellectual Property Rights As Object Of Fiduciary Guarantee, Jurnal
Akta. Volume 9 No. 3, September 2022Carto Nuryanto, Gunarto, Anis Mashdurohatun, Reconstruction Of Criminal Sanction And Rehabilitation
Combating On Narcotic’s Victims Based On Religious Justice, The 5th International Conference and Call for Paper Faculty of Law 2019, Sultan
Agung Islamic University, 2019,pp.91-95. See too Wawan Setiyawan and Anis Mashdurohatun, The Reforming Of Money Politics Cases In
Election Law As Corupption Crime. Law Development Journal, Volume 3 Issue 3, September 2021, pp.621 — 629.

8 Bimo Bayu Aji Kiswanto, Anis Mashdurohatun, The Legal Protection Against Children Through A Restorative Justice Approach, Law
Development Journal, Volume 3 Issue 2, June 2021, pp. (223 — 231). Bambang Suprabowo, et.al, Legal Protection for Creditors in Providing
Business Credit with Object of Inventory Warranties Based on Justice Values, J.Eng. Applied Sci, Volume. 14, Issue. 12. 2019.pp. 4176-4182,
Anis Mashdurohatun, Yeltriana, Ideal Reconstruction Of Protection For Layoff Victim At The Industrial Relations Court Based On Justice,
International Journal of Law, Government and Communication, Volume: 4 Issues: 14 [March, 2019]. pp.32-49. Irwansyah, Ahsan Yunus,
Penelitian Hukum Pilihan Metode & Praktik Penulisan Artikel, Mirra Buana Media , Yogyakarta. 2020.
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namely thinking at the stage of how to prevent committing a crime by using means of communication, namely state information
as the holder of power to impose punishment on society, namely the state punish society. The purpose of punishment is for overall
prevention and hope that people will not commit crimes.

Consequentialists are also in line with the value of restorative justice. The consequentialist school focuses that the
purpose of law is to reduce people from committing crimes. The consequentialist teaching followed by the Utilitarian group
believes that if there is a purpose of punishment, it should be prevention or preventive. The principle of expediency in sentencing
is an important thing to take into account rather than just corporal punishment.

Based on the explanation above, we will raise a Comparison of the Handling of Money Laundering Crimes in the United
States, Thailand, and Indonesia, as described in the following table:

Table 1 Comparison of money laundering crimes in the United States, Thailand and Indonesia and Malaysia

No Country TPPU settings
1 Amerika Serikat The United States Congress in 1986 passed the Money Loundering Control Act 1986
(MLCA), which for the first time attempted to define and criminalize various money
laundering activities. The law regulates 2 new types of federal crimes, namely as
regulated in Articles 1956 and 1957 of Title 18 of the United State Code (USC). The
aim of MLCA is to;®
a. Created a federal crime against money laundering
b. Gives authority to confiscate profits earned by launderers
c. Encourage financial institutions to provide information about money launderers
without fear of civil liability.
d. Provide federal law enforcement agencies with additional means to conduct
investigations into money laundering activities
e. Aggravate crimes as determined by previously applicable laws in order to suppress
the growth of money laundering activities (US Government, Secretary of the Treasury
& Attorney General; 83).
Acrticle 1956 paragraph (1) determines that it is unlawful for anyone who is involved in
a financial transaction on the results of certain activities that violate the law (proceeds a
specified unlawful activity), namely;°
- Intent to promote specified unlawful activity.
Article 1956 (a) (1) (A) (i) prohibits conducting financial transactions involving illegally
obtained results with the aim of increasing unlawful activities. Such transactions also
include reinvestment of proceeds from unlawful activities into a criminal organization.
- Intent to violate certain ?ax laws.
Article 1956 (a) (1) (A) (ii) prohibits anyone who carries out a financial transaction
involving proceeds obtained illegally with the aim of violating Article 7206 or 7206 of
the Internal Revenue. code.
- Concealment of criminal proceedings.
Article 1956 (a) (1) (B) (i) determines that it is not criminal if a person carries out a
financial transaction while the person concerned "knows that the transaction was design
in whole or in part...to conceal or disguise the nature, the location , the source, the
ownership, or the control of the proceeds of specified unlawful activity" In connection
with money laundering which is often done, for example, is when someone uses the
proceeds of narcotics (drugs) to buy shares using the name of a third party.
- Avoidance of reporting requirements.
According to Article 1956 (a) (1) (B) (ii) it is a crime to carry out a financial transaction
with the aim of avoiding the obligation to report the transaction in accordance with
applicable federal laws and regulations. For example, depositing money by deliberately
breaking the deposited amount into multiples of $9,000 with the intention of
circumventing the provisions of the Bank Secrecy Act which require banks to report
currency transactions totaling more than $10,000.
The United States in 1992 established The Financial Crimes Enforcement Network
(FinCEN), under the Ministry of Finance,
then FinCEN in 1994 was expanded along with The Money Laundering Suppression
Act 1994. FinCEN has a mission to support and strengthen domestic and international
anti-money laundering efforts and strengthen cooperation between institutions and
between countries through collection, analysis and dissemination of information,
technological assistance and implementation of financial authority effectively and
efficiently. In addition, it aims to provide support to law enforcement by providing

° Prima ldwan Mariza, Penelusuran Aliran Uang (Konsep Pengembalian Kerugian Negara dalam Kasus Korupsi dan Pencucian Uang), Setara
Press, Malang, 2021. Page 145.

1 Dian Adriawan, Regulation of Money Laundering in Several Countries Prioris Law Journal, Volume 1, Number 1, September 2006.
https://media.neliti.com/media/publications/81087-ID-pengaturan-kejahatan-money laundering-pe. pdf. Retrieved January 18, 2023. pp 54-55.
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analysis of information and new sources of information for the prevention, detection
and prosecution of money laundering.

2 Thailand

The Government of Thailand in eradicating money laundering practices imposed the
provisions of the Money Laundering Control Act B.E 2542 (1999) which was
promulgated on 21 April 1999 and came into force on 20 August 1999,

With the enactment of the Money Laundering Control Act B.E 2542 (1999), the objects
of original offenses that can cause money laundering are;

a. Narcotic crimes (offences relating to narcotics)

b. Criminal acts of decency as regulated in the Criminal Code specifically relating to
trafficking in women and children in prostitution (offences relating to sexuality under
the Penal Code)

c. Criminal acts of fraud (offences relating to cheating and to the public under the Penal
Code or offenses pursuant to the Fraudulent Loans and Swindles Act)

d. Banking crimes (offences relating to embezzlement, cheating or fraud

involving a financial institution)

e. Crimes in office and justice (offences relating to malfeasance in office)

f. Extortion crimes committed by certain criminal groups (extortion or blackmail by a
member of an organized crime group)

g. Crime of smuggling (Evasion of Customs duty)

h. The crime of terrorism (terrorism) is not called the crime of theft as in Indonesia,
because actually in Indonesia the act of receiving (Article 480 of the Criminal Code) the
proceeds of theft can be punished. So actually there is no need for the offense of theft to
be included as the principal offense in a money laundering offense.

In Thailand, there is an institution established to combat money laundering called The
Transaction Committee which is led by the Prime Minister and has quite broad authority
in supervising the prevention of money laundering. Meanwhile, the institution that has
the authority to eradicate money laundering practices in Thailand is the Office of Anti-
Money Laundering (AMLO) which was established by the Government of Thailand on
August 20, 1999. In practice, prosecutions are carried out after the court's decision on
the predicate offence. However, the investigation is carried out at the same time or
immediately after the predicate office investigation.'?

3 Indonesia

SCurrently the crime of money laundering is regulated in Law Number 8 of 2010
concerning the Prevention and Eradication of Money Laundering Crimes, where the
Law replaces the previous Law which regulated money laundering, namely Law
Number 15 of 2002 as amended by Law Number 25 of 2003. The legal rules for money
laundering refer to Articles 3, 4 and 5, Law Number 8 of 2010 concerning Prevention
and Eradication of Money Laundering Crimes.

In practice, the crime of money laundering does not always proceed in stages, but
combines the stages with each other and then performs the stages of money laundering
repeatedly resulting in a complicated money laundering process that involves many
parties and institutions providing goods and services so that the crime of money
laundering occurs. or money laundering is a neatly organized crime. This fact is the
reason why this crime is not easy to deal with. Therefore, the role of Financial Service
Providers (PJK) and the public is needed in preventing money laundering. Listen! The
following is the role of the PJK and the community that can be carried out.

a. The Role of Financial Services Providers (PJK)

-Implementing anti-money laundering programs with Customer Due Diligence (CDD)
and Enhanced Due Diligence (EDD) in accepting customers starting from identification,
verification, monitoring, as well as customer profiles and their updates (the principle of
recognizing service users).

-Perform monitoring and updating data.

-Maintain statistical data on accounts that have been reported.

-Submitting Cash Financial Transaction Reports (LTKT), Suspicious Financial
Transaction Reports (LKTM), Financial Transaction Reports on Transfers of Funds
From and to Overseas (LTKL) to the Financial Transaction Reports and Analysis Center
(PPATK).

b. The role of the PJK customer community

-Must provide correct identity and information needed by the Reporting Party and at
least include personal identity, source of funds, and purpose of the Transaction by filling
out the form provided by the Reporting Party and attaching supporting documents.

11 Prima ldwan Mariza, Op.Cit. Page 149.

12 Dian Adriawan, Op.Cit. Pengaturan Kejahatan Money Laundering (Pencucian Uang) Di Beberapa Negara, Jurnal Hukum Prioris, Volume 1,
Nomor 1, September 2006. https://media.neliti.com/media/publications/81087-1D-pengaturan-kejahatan-money-laundering-pe.pdf. Diakses

tanggal 18 Januari 2023. Page 60.
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-In the case of transactions carried out for the benefit of other parties, each person is
required to provide information regarding identity, source of funds, and purpose of the
other party's transaction

-Money transfer transactions through the transfer system must provide correct identity
and information regarding the original sender, original sender's address, recipient of
the transfer, amount of money, type of currency, date of money transfer, source of
funds, and other information based on statutory provisions must given to the PJK.

- Firmly refuse to save other people's funds in an account that is owned without clarity
on the origin of the source of funds

- Firmly rejects funds of unknown origin

Reconstruction of Asset Recovery Law in Money Laundering Crimes in the Forestry Sector Based on the Value of Justice

Law is a picture/reflection of the society in which the law applies. The law that applies in Indonesia will be effective if the law
comes from the spirit of the people who created the law itself, namely the Indonesian legal community. Reconstruction is
interpreted to show a process of restoring a situation that is no longer running normally, so that the results of the reconstruction
will very likely be different from the initial appearance.

The word "reconstruction™ in English is reconstruction, according to the Black Law Dictionary it is defined as follows:

"The act or process of rebuilding, re-creating, or reorganizing something, or A rebuilding of a broken, worn-out, or

otherwise inoperative patented article in such a way that a new article was created, thus resulting in an infringement."*3

Reconstruction is interpreted to show a process of recovering from a state that is no longer running normally, so that the
results of the reconstruction are very likely to be different from the initial appearance. Reconstruction means building or restoring
something based on the original incident, wherein the reconstruction contains primary values that must remain in the activity of
rebuilding something according to its original condition. In the interest of rebuilding something, whether it is events, past historical
phenomena, to the conceptions of thought that have been put out by previous thoughts, the obligation of the reconstructors is to
look at all sides. So that later something that is trying to be rebuilt is in accordance with the actual situation and avoids excessive
subjectivity, which can later obscure the substance of something that is to be built.

While justice is one of the goals of law, apart from legal certainty itself. The theory of justice is the idea or idea that all
people want to be treated fairly and thus compare their own contributions and rewards with those of their colleagues, to determine
whether they have been treated fairly, the point is to achieve the will to be treated fairly.'4

The theory of justice is a comparison, that is, individuals compare the inputs and results of their work with the inputs and
results of other people's work and then respond to eliminate injustice. Comparing like this is to realize justice so that equity in the
theory of justice is raised so that a balance towards individual achievement will achieved.

Justice is basically an abstract concept, not concrete, throughout the history of human life never get a definite picture of
the true meaning and meaning of the concept of justice, but is always influenced by the ideology or school that was adopted at that
time. Reiner argues that the right understanding what is meant by justice is complex and abstract, especially when associated with
various diverse interests.'

Justice is the dream that humans want in fulfilling their lives. Justice has a contribution for humans to live properly as
human beings created by God. With justice, humans have similarities with other humans. This equality is the equality of fulfilling
life as a human being which must be respected. Concretely, justice basically provides a balance for humans so that they fulfill the
same standard of living as other humans to live side by side and need each other. Humans created to live socially together, live
side by side and help each other with other human beings. This attitude of coexistence requires what is called justice.

Basically justice is an absolute human right given by God Almighty to achieve a decent life as a human being. The question
arises if justice cannot be realized in society, of course the fulfillment of a decent life will never be obtained by humans in social
life. The essence of justice is itself that arises because of human life that is interdependent with other humans.

In justice, of course, it has a valuable value for the continuity of mankind. This value is extracted from the customary
norms that exist in social life so that the values of justice emerge so that balance is fulfilled for human life. Fair is a positive value
that provides balance for humans in living their lives. social life. Fair attitude is used by humans so that there is a balance between
one human being and another human being. The implementation of this fair attitude gives rise to something called justice.

Functionally, justice has a balance function. It is this balance that functions to create balance in social life so that a just and
prosperous society can be achieved. The function of justice itself plays a very important role in fulfilling a just society. , fair in the
sense that it is balanced with social needs with other humans.

The word fair gives a very deep meaning. Fair for some people can be accepted, but for some other humans it is not
necessarily acceptable. It is this fair application to society that may be difficult to realize because we do not live in a fair world. If
it can be fair, then that is which is called justice. The fulfillment of something that is fair to society is called justice. The relevance
of justice by fulfilling something that is fair creates a battle of decisions to determine between fair and unfair. If the decision is fair
then that is what is called justice, if the decision is unfair then that is what is called injustice.

In the context of the nature of justice, what is called justice is a decision that is fair, fair in the sense of balance and equality.
If this balance and equality is realized, it can give rise to what is called justice. So, justice is the conclusion of an act that is just.
the value that emerges from fair decisions is the Value of Justice.

The function of justice is to prosper human life towards a peaceful and prosperous society. decisions that are just in society
give rise to a form of justice. The main issue is decisions that are fair. Decisions that are fair certainly require rational thoughts by

13 Bryan A.Graner,Black Law Dictionary,Seventh Edition,Dallas:West Group ST,1999, page.1416
14 Ferry Irawan Febriansyah, Op.Cit, page 38
% Ibid, page 39.
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adhering to the philosophy that is relevant to fair behavior. Fair in the participation of social life, of course, a lot arises from the
true meaning of fairness itself.

Fair can be likened to a balanced form of decision, but forming a balanced decision is a difficult matter to do. Thus if no
decision appears then justice cannot be realized. Of course this is not the case, the meaning of fair must be explored deeper
philosophically about the nature of fairness. Fair gives equal balance to humans but there are limits set for the fulfillment of a
decision justice. Fair gives equal rights but is fair in terms of differences of opinion for each individual human being because
human abilities differ from one another. This is where what is called justice emerges.

The essence of justice itself is the fulfillment of human desires in accordance with their rights. This right belongs to humans
from birth as humans who live in society. Justice is part of the rights that should be given to humans as social beings. With the
fulfillment of justice, humans can live properly according to the rights they have from birth. Concretely, justice is the attitude and
behavior of just actions. Just actions give rise to a form of justice.®

Indonesia as a sovereign country has its own view of justice that is different from other countries. The justice in question
is Justice based on Pancasila (Mono-dualistic). The perspective of justice for the Indonesian people is imbued with the values of
Pancasila which are the philosophical basis and outlook on life for the Indonesian nation and state. Pancasila principally recognizes
and adopts thoughts and currents that are naturally both related to human status and currents in the social, economic and cultural
fields. This is possible because Pancasila recognizes the advantages and disadvantages of each existing school of thought which
basically nothing is perfect, without flaws. Pancasila concocts various schools of thought that exist to lay a foundation in the life
of the nation and state both in the political, social, economic and cultural fields and especially in the field of law.

The roots of Indonesian values are found in the souls of Indonesian people who live in the heart of every individual citizen
which is reflected in the mindset, attitude patterns, and behavior patterns of the archipelago's population throughout history. That
is the soul of the Indonesian people (volksgeist) from the time of Atlantis 11 to 17 thousands of years ago until now and later,
namely when Indonesia will become the country with the fourth largest civilization in the world, according to the quantity and
quality of its population according to universal standards. as well as the quantity and quality of natural resource wealth in and on
the earth, water and air of Greater Indonesia. It is from this feeling of fundamental values in history that the five values of Pancasila
were found and then formulated into the five precepts, the five philosophies of life for the nation and state. We idealize Pancasila
values as the roots and at the same time Indonesian human identity and Indonesian national identity in dynamic association between
nations in the world which today continues to experience globalization.'’

The noble values of Pancasila are fundamental, although they originate from the feelings of the Indonesian people, they
can also be found anywhere and at any time throughout human history. absolutely, will continue to live and be open to accepting
new realities throughout history in the future. Divinity, humanity, unity, democracy, and social justice are noble values that every
human individual and human community dreams of anywhere and anytime. Of course, universal values that are fundamental are
of course different from instrumental values that are local, temporal, and are relative, not absolute. In today's era of globalization,
it is these local values that are in conflict with the various influences of foreign values that came as a result of Indonesia's very
active and open association. It was from this competitive tension that a new awareness arose and formed that colored the discourse
of nationality, a new, open Indonesian nationalism. However, Indonesian nationalism was still based on the noble values of
Pancasila which are universal as the roots of nationalism and the spirit of its Indonesian identity.

In this sense, Pancasila is idealized as the attitude and philosophy of life for every individual Indonesian, Indonesian family
and Indonesian society. On this basis, Pancasila's philosophy of life will grow and live as a philosophy of life in national and state
activities. In fact, it can be said that the noble values of Pancasila must be reflected in the work climate and culture, both within
the state government, within the business world, as well as among organized civil society.'®

The characteristics of justice based on Pancasila are the values of justice in the form of the principles of justice, fulfilling
several principles or principles which include the principle of justice based on Belief in One Almighty God. Uphold justice based
on justice from God, the Pancasila principle of justice prioritizes human rights and humanizes humans as social creatures whose
justice must be protected, the Pancasila principle of justice upholds the value of unity and oneness in order to create a conducive
atmosphere for the nation that provides justice for Indonesian citizens, the principle Pancasila justice adheres to the principle of
deliberation to reach consensus by way of representation in order to create justice for citizens in expressing their respective
opinions, and the principle of Pancasila justice provides justice for all citizens without exception in accordance with their rights.

Franz Magnis Suseno, discusses precepts by precepts where justice demands for the understanding of Pancasila, namely:

1) Belief in the One and Only God. The essence of this first precept is that as human beings we must acknowledge that we must
conform to our conscience, believe in and be devoted to God Almighty. According to the beliefs of all religions, God's basic
requirement of us in our relationships with others is that we be fair.

2) Justand civilized humanity. Justice here is called explicitly in relation to humanity. To build a humane attitude must be based
on justice. Justice is a prerequisite for the fairness of human relations, because justice requires that we respect the dignity of
all other people as human beings. Justice applies to all of us equally, without discriminating against gender, ethnicity,
religion, social class, race and other differences.

3) Indonesian Unity. Indonesian unity can only happen on the basis of justice. Groups or sections of society that are treated
unfairly, will not want to unite. Justice requires us to reject all forms of discrimination that threaten national unity.

4) Democracy led by wisdom in deliberations/representation. The fourth precept expresses the notion of people's sovereignty.
Sovereignty of the people itself is a demand for justice. Democracy as an operationalization of society is a demand for justice.
Every member of society has the right to participate in the deliberations of the whole nation regarding what he wants together.

5) Social justice for all Indonesian people. By social justice, it is meant that the entire community enjoys justice, or does not
experience injustice. Social justice means that the structures of people's life processes in the political, economic, social,
cultural and ideological fields are arranged in such a way that justice is achieved.

16 1bid, page 12
17 Jimly Asshiddigie, 2020, “Pancasila Identitas Konstitusi Berbangsa dan Bernegara”, Rajawali Pers, Depok.

28 Ibid, page 62
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According to Franz Magnis Suseno, Pancasila as a national ideology can provide fundamental provisions for the formation
of the legal system in Indonesia, namely:

(@) The legal system is developed based on Pancasila values as its source. Thus Pancasila does not adhere to positivism and legal
relativism. The regulation of people's life finally gets its basic meaning and aspirations based on the Pancasila orientation
which longs for a humane, just and prosperous life.

(b) The legal system shows its meaning, insofar as it embodies justice. Thus the law is not merely a tool of power, not legitimacy
to carry out exploitation which can constitute injustice itself. Law is not synonymous with justice, but aims to realize it for
the benefit of the people.

(c) The legal system has a function to maintain the dynamics of the nation's life. Thus the function of law in maintaining public
order is not realized solely in maintaining the status quo, but in opening up the possibility of progress which is reflected in
the process of change and renewal. Thus the law needs to also provide a future perspective.

(d) The legal system guarantees the process of self-realization for citizens of the nation in the process of development.
Community development needs to be directed, so as not to fall into alienation, technocracy, or dependency. The values of
Pancasila can be examined from two points of view, namely an objective and a subjective point of view. The values of
Pancasila which are objective means that they are in accordance with the object, are subjective in the sense that the existence
of these values depends on the Indonesian people themselves.®
The Pancasila values contained in the 5th precept, namely: social justice for all Indonesian people, is a reflection of social

life to be fair in carrying out rights and obligations in social life.

Pancasila justice is pure justice from the Indonesian nation, pure justice is obtained from the principles of Pancasila justice
obtained from various ethnic groups in Indonesia. Therefore, justice based on Pancasila is part of the Unitary State of the Republic
of Indonesia.?’

The following is a description of the full characteristics of Pancasila justice:

(1) The characteristics of justice based on Pancasila are based on the first principle of Pancasila, namely Belief in One Almighty
God. in other words, the characteristics of justice based on Pancasila reflect a form of justice based on Belief in the One and
Only God. The justice that appears is justice that comes from God which is represented to humans to create fair and civilized
humans and justice for all Indonesian people.

(2) The characteristics of justice based on Pancasila which are based on the second principle of Pancasila, namely a just and
civilized humanity, shows that justice is only for the benefit of humans as social beings. Humanity gives the meaning that
justice gives what is the human right. The right given is in the form of justice that is realized by the authorities or the
government. The character of justice provides protection to humans in obtaining justice. Providing protection of human rights
as civilized beings by humanizing humans as social beings who need justice.

(3) The characteristics of justice based on Pancasila, Pancasila fosters unity for the realization of justice in Indonesia. In
accordance with the third principle of Pancasila, namely the unity of Indonesia, justice that is realized requires mutual
agreement in determining between justice and injustice. This agreement requires unity in order to achieve justice. The
characteristics of justice based on Pancasila need to be realized with the same perception of the meaning of justice. The same
perception requires unity in realizing justice. The principle of Indonesian unity fosters the same attitude and perception in
interpreting the meaning of justice. Justice in the sense of equality, theoretically requires a common perception and point of
view about the meaning of justice. The characteristics of justice based on Pancasila require a common perception of justice
by fostering national unity and integrity.

(4) The characteristics of justice based on Pancasila are in accordance with the fourth principle of Pancasila, namely democracy
led by wisdom in deliberations/representations. This principle upholds the democratic state system in order to realize the
justice desired by citizens through their representatives. With a democratic system, it is hoped that justice will be realized
through people's representatives in determining policies which of course provide justice.

(5) The characteristics of justice based on Pancasila are based on the fifth principle of Pancasila, namely social justice for all
Indonesian people, providing fair equality for all Indonesian people. This equality provides the fairest embodiment of justice
for citizens to obtain legal protection. This equal legal protection reflects legal protection to be treated equally before the law
for all citizens in order to achieve justice.

The characteristics of Pancasila justice are part of the form of justice in the form of principles in forming law. Justice based
on Pancasila prioritizes human rights and equal protection before the law in its realization as the principles of law formation based
on Pancasila. The characteristics of justice based on Pancasila in the form of protection of human rights and equality before the
law, of course, cannot be separated from the principles of the five precepts of Pancasila. and equal protection before the law.?

In Islam itself, justice is a serious concern to be realized. Both in the social, legal and economic realms, justice is the main
foundation that becomes a factor of the piety of a Muslim. The Al-Qur an uses the terms (al-"Adl) and (al-Qisht) for the notion of
justice. Sayyid Qutb interprets justice as absolute which means that it includes comprehensive justice among all human beings, not
justice among fellow Muslims and only towards people of the book. . Justice is the right of every human being, believer or
unbeliever, friend or foe, white or black, Arab or non-Arab. Fair is also interpreted as:

“Generally speaking, justice in Islam means placing something in its rightful place. In this regard, actually there are at least

three very important aspects of justice. First, by placing someone in a post or function according to his capabilities. Second,

to meet our sentence or make a decision appropriate to a situation or the person about receiving it. The last one is that, to
place wealth or property to those who rightly deserve them."?

1 Surajiyo, “Keadilan Dalam Sistem Hukum Pancasila” Jurnal IKRAITH-Humanira Vol 2 No 3 Tahun 2018.

2 Ferry Irawan Febriansyah, 2016, Keadilan Berdasarkan Pancasila (Dasar Filosofis dan Ideologis Bangsa), Deepublish CV Budi Utama
,Yogyakarta, page 178

2 1bid, page 183

22 Khalid Bin Ismail, Islamic and the Consept of Justice, Centre For Islamic Thought and Understanding Universiti Teknologi MARA Perlis.
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In general, justice in Islam means putting something in its rightful place. In this regard, there are actually at least three very

important aspects of justice, namely:

1) First, by placing someone in a position or function according to their abilities.

2) Second, to fulfill our sentence or make a decision according to the situation or person who will receive it.

3) The lastis, to place wealth or property to those who are entitled to it.

Islam commands every human being to do justice or uphold justice in every action and deed that is done (Qs. An-Nisa: 58):
"Indeed, Allah orders you to convey the mandate to those who are entitled to receive it, and (orders you) when stipulating laws
between people so that you determine fairly. Indeed, Allah gives the best teaching to you. Indeed, Allah is All-Hearing and All-
Seeing."

In the Qur'an Surah An-Nisa verse 135 there are also orders for believers to become upholders of justice, namely:2
"O you who believe, be you people who truly uphold justice, be witnesses for Allah even if it is against yourself or your mother,
father and relatives. If he is, rich or poor, then Allah knows better his benefit. So do not follow your passions because you want to
deviate from the truth. And if you twist (the words) or by being a witness, surely Allah is All-Knowing of what you do.”

The order to act fairly or uphold justice in applying the law does not look at religious differences, as emphasized in the
Al-Qur'an surah As-Syuura verse 15, namely:

""So therefore call (to their religion) and remain as you are commanded and do not follow their desires and say: "I believe in all
the books that Allah sent down and | was ordered to be fair among you. and for you your deeds. There is no quarrel between us
and you Allah collects between us and to Him return (us).”

It is so important to act justly or to uphold justice, so that God warns those who believe that not because of hatred towards
a people it affects them in doing justice, as emphasized in the Al-Qur'an surah al-Maidah verse 8, namely:

"O you who believe, be those who always uphold (the truth) for Allah, witness fairly. And never let your hatred of a people
encourage you to act unfairly. Be fair, because fairness is closer to piety. And fear Allah, verily, Allah is All-Knowing of what you
do.”*

Humans are born into the world along with the human rights attached to it. One of the human rights that should not be
violated is freedom of religion and belief. Indonesia as a country that is free from colonialism, participates in upholding human
rights including freedom of religion. Religious freedom and mutual respect among religious adherents are expressly stated in the
Indonesian constitution, namely Article 29 Paragraphs 1 and 2 of the 1945 Constitution states as follows:

1) This country is based on God Almighty.
2) The state guarantees the freedom of every citizen to embrace their own religion and to worship according to their religion
and belief.

Where the State of Indonesia adheres to the norm that the State is based on Belief in the One and Only God and guarantees
the freedom of every citizen to embrace their own religion and worship according to their religion and beliefs. This means that the
state will protect, guarantee, foster, and direct religious life in accordance with the beliefs it adheres to.

Since the stipulation of the 1945 Constitution on August 18, 1945, it has been guaranteed that "all citizens have the same
position before law and government and are obliged to uphold this law and government without exception". This guarantee is
formulated in article 27 paragraph (1) of the 1945 Constitution, which until now has not been amended by the People's Consultative
Assembly. In addition to this article, it is also formulated in Article 29 paragraph (2) of the 1945 Constitution that, "The state
guarantees the freedom of each citizen to embrace their own religion and to worship according to their religion and beliefs".

The formulation in the 1945 Constitution is the legal basis and guarantee of freedom of belief for all Indonesian citizens.
As a rule that is still general in nature, the formulation in the 1945 Constitution must be implemented and formulated in a law,
which can play a greater role and guarantee the fulfillment of the mandate of the 1945 Constitution.?

The plurality of the Indonesian nation is not a newly formed reality. Pluralism in terms of ethnicity, culture, language
and religion is a historical reality that has been going on for a long time in this country. Since the days of empire, colonialism and
independence. Plurality has become one of the characteristics of the Indonesian nation. According to experts, Indonesian society
is a plural society or "plural society”; some even call it a "dual society".

Pluralism is the nature of the universe, including humans, their views, ideas and beliefs. In the Qur'an letter al-Hujarat
verse 13 states that:

O people! Indeed, We have created you from a male and a female, then We made you nations and tribes so that you may know one
another. Verily the most noble of you in the sight of Allah is the one who is the most pious. Indeed, Allah is All-Knowing, All-
Seerful.

The same thing is also stated in the Qur'an letter ar-Rum verse 22 which reads:

And among His signs is the creation of the heavens and the earth, the difference in your language and the color of your skin. Verily,
in that there are signs for those who know.

The elucidation of Article 74 of the TPPU Law is contradictory to Article 24 paragraph (1), Article 27 paragraph (1),
and Article 28D paragraph (1) of the 1945 Constitution. According to the Petitioners, this norm has limited the origin investigators
authorized to investigate money laundering crimes to only to investigators from six agencies. In addition, the Petitioners also
considered that the a quo norm also resulted in differential treatment of those authorized to investigate money laundering crimes
and those suspected of committing money laundering crimes. In this case, the Petitioners who are PPNS received unequal treatment
from the Police, KPK, BNN and others for committing money laundering crimes originating from all money laundering crimes
against all PPNS.

23 Sukarnon Aburaera, Muhadar, Maskun, Op.Cit, Page 190

24 bid, page 191

% Anis Mashdurohatun, et.al. Authority Of The Constitutional Court In The Dispute Resolution Of Regional Head Elections, Lex Publica, Vol. VI,
No. 1, 2019. Gusti Ayu Ketut Rachmi Handayani, Anis Mashdurohatun, et al. Efforts to Reduce Crime Of Processed Food Without Circular License
In Indonesia, International Journal of Advanced Science and Technology, Volume 28, Issue. 25, 2019.pp. 839-844.
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The phrase "predicate criminal investigators" in Article 74 of the Money Laundering Law provides for the understanding
that predicate crime investigators are officials from agencies that are authorized by law to conduct investigations in accordance
with procedural law provisions and statutory provisions, in this case all investigators who carry out investigation of a predicate
crime or a crime which later gave rise to the crime of money laundering. In other words, he continued, predicate crime investigators
are any officials who by law are authorized to carry out investigations of criminal acts which then from the criminal acts carried
out by the investigation give rise to the crime of money laundering as stipulated in Article 2 paragraph (1) TPPU Law.

Thus, clearly and unequivocally (expressis verbis), there is no exception for any officials who carry out investigations
of criminal acts because of statutory orders which then give birth to money laundering crimes are investigators of predicate crimes.
Therefore, there is no legal reason that can be justified if later the affirmation of the norm of Article 74 of the Money Laundering
Law can be interpreted to mean that not all officials who are authorized by law to carry out criminal investigations that give birth
to money laundering crimes are not necessarily able to carry out investigation of criminal acts related to predicate crimes, in this
case the crime of money laundering there is a fundamental reason that it is irrelevant to separate the investigation of predicate
crimes from the investigation of money laundering crimes that are born. The reason is that the unification of authority will facilitate
proof and gain efficiency in handling a case.

"Because there is no longer a need for the delegation of stages to another investigator (National Police of the Republic
of Indonesia) by splitsing which of course will go through a process that takes time and it may be necessary to carry out an
investigation process from the beginning of the crime of money laundering, except for coordination when the case file will be
transferred to the public prosecutor as stipulated in Article 7 paragraph (2) of the Criminal Procedure Code.

Therefore, the repeated stages will not be in line with the principle of a simple, fast and low-cost trial as stated in Article
2 paragraph (4) of Law 48/2009. Moreover, investigators of predicate crimes actually understand more about the character of the
cases they are handling. With the above legal considerations, the Elucidation of Article 74 of Law 8/2010, which cannot be justified,
is that there are predicate crime investigators who do not necessarily have the authority to carry out investigations of money
laundering crimes as long as the predicate crimes are included in the crimes as stipulated in the Article 2 paragraph (1) of the TPPU
Law in addition to the 6 (six) investigative institutions as mentioned in the Explanation of Article 74 of the TPPU Law are
restrictions that cannot be justified.

Provisions in Law 8/2010 stipulate, if during an investigative action a predicate crime and a money laundering crime are
found, the investigator combines the investigation of the predicate crime with the crime of money laundering by notifying PPATK
(vide Article 75 of Law 8/2010). This is actually in line with the message of the essence of efficiency as well as in the framework
of realizing a simple, fast and low-cost trial, as previously considered.

In the Elucidation of Article 74 of the TPPU Law it has clearly narrowed the definition of "predicate crime investigator"
as stated in the provisions of Article 74 of the TPPU Law by providing limitations on legal subjects entitled to become predicate
crime investigators. In addition to narrowing the definition of "predicate crime investigator", the Elucidation of Article 74 of the
TPPU Law shows that there is discrimination in the handling of money laundering crimes, especially for civil servants.

Therefore, predicate crime investigators who find money laundering crimes must be given authority and therefore the
Elucidation of Article 74 Law 8/2010 must be declared unconstitutional as long as it is not interpreted as fully contained in the
ruling on the a quo case.

Based on the gap between das sein (what should be) and das sollen (the fact that happened) regarding the enactment of
article 74 of Law No. 8 of 2010 concerning the Crime of Money Laundering in conjunction with Articles 2. 6 and 7 of the Criminal
Procedure Code. So we are trying to compile a justice-based reconstruction of the regulation on money laundering in the forestry
department as follows:

Avrticle 74 Law no. 8 of 2010 concerning the Crime of Money Laundering. Article 74 of the Money Laundering Law
reads, “What is meant by 'predicate crime investigators' are officials from agencies that are authorized by law to carry out
investigations, namely the Indonesian National Police, the Attorney General's Office, the Corruption Eradication Commission
(KPK), the National Narcotics Agency (National Narcotics Agency). BNN), as well as the Directorate General of Taxes and the
Directorate General of Customs and Excise, Ministry of Finance of the Republic of Indonesia.

Predicate crime investigators may conduct an investigation of the crime of Money Laundering if they find sufficient
initial evidence of the occurrence of the crime of Money Laundering while carrying out the investigation of predicate crimes
according to their authority” Aspects of legal substance, In Law No. 44 of 2009 concerning Article 74 of the Money Laundering
Law it has clearly narrowed the definition of "predicate crime investigator" as stated in the provisions of Article 74 of the Money
Laundering Law by providing limitations on legal subjects entitled to become predicate crime investigators. In addition to
narrowing the definition of "predicate crime investigator".

Regulatory Weaknesses at The elucidation of Article 74 of the Money Laundering Law shows that there is discrimination
in the handling of money laundering crimes, especially for civil servants. “Because, as has been considered above, technically and
substantially if an investigation into money laundering is carried out by predicate crime investigators, this will speed up the
handling of suspected money laundering as well as predicate offences. Therefore, predicate crime investigators who find money
laundering crimes must be given authority and therefore the Elucidation of Article 74 Law 8/2010 must be declared unconstitutional
as long as it is not interpreted as fully contained in the ruling on the a quo case.

Reconstruction of Justice Value-Based Regulations is Reconstruction at Article 74 Law no. 10 of 2010 concerning the
Crime of Money Laundering, and reconstructing it to Article 7 paragraph (2) of the Criminal Procedure Code, namely:
the phrase "predicate criminal investigators" in Article 74 of the Money Laundering Law provides for the understanding that
predicate crime investigators are officials from agencies that are authorized by law to conduct investigations in accordance with
procedural law provisions and statutory provisions, in this case all investigators who carry out investigation of a predicate crime
or a crime which later gave rise to the crime of money laundering. In other words, predicate crime investigators are any official
who by law is authorized to carry out investigations of criminal acts which then from the criminal acts carried out by these
investigations give rise to the crime of money laundering as stipulated in Article 2 paragraph (1) of the TPPU Law . Clearly and
unequivocally (expressis verbis), there are no exceptions to any officials who carry out criminal investigations because of statutory
orders which later gave birth to money laundering crimes are predicate crime investigators.
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CONCLUSION

The Law on Asset Recovery in Money Laundering Crimes in the Ministry of Forestry is not yet based on the value of justice,
because the phrase "predicate criminal investigators” in Article 74 of the TPPU Law defines predicate crime investigators as
officials from agencies that are authorized by law to carry out investigations in accordance with procedural law provisions and
statutory provisions, in this case, all investigators who carry out investigations of predicate crimes or crimes which later result in
money laundering crimes. Article 2 paragraph (1) of the TPPU Law. Thus, clearly and unequivocally (expressis verbis), there is
no exception for any officials who carry out investigations of criminal acts because of statutory orders which then give birth to
money laundering crimes are investigators of predicate crimes. there is a fundamental reason for the irrelevance of separating the
investigation of predicate offences from the investigation of money laundering crimes. "Because there is no longer a need for the
delegation of stages to another investigator (National Police of the Republic of Indonesia) by splitsing which of course will go
through a process that takes time and it may be necessary to carry out an investigation process from the beginning of the crime of
money laundering, except for coordination when the case file will be transferred to the public prosecutor as stipulated in Article 7
paragraph (2) of the Criminal Procedure Code, "Therefore, these repeated stages will not be in line with the principle of a simple,
fast and low-cost trial as stated in Article 2 paragraph (4) Law 48/2009. Moreover, investigators of predicate crimes actually
understand more about the character of the cases they are handling. "Moreover, because Law 8/2010 regulates, if during the
investigative action a predicate crime and a money laundering crime are found, the investigator combines the investigation of the
predicate crime with the crime of money laundering by notifying PPATK (vide Article 75 of Law 8/2010) . Reconstruction of the
Law on Asset Recovery in the Crime of Money Laundering in the Ministry of Forestry Based on the Value of Justice, by
reconstructing the Elucidation of Article 74 of Law 8/2010, predicate crime investigators are immediately attached to their authority
to carry out investigations of money laundering crimes as long as the predicate crimes are including criminal acts as stipulated in
Article 2 paragraph (1) of the TPPU Law.
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