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ABSTRACT  

 

The policy making of SOEs in obtaining profits actually causes losses for SOEs, which correlate with losses in state finances, so 

to be able to determine the accountability of the directors of SOEs it must be seen according to the principle of fiduciary duties 

and seen based on the concept of the Business Judgment Rule. The purpose of this study is to analyze and find legal protection for 

the directors of state-owned enterprises which are detrimental to state finances in the perspective of the value of justice. The 

approach in this study was carried out in a non-doctrinal way. The type of data used is primary and secondary data. The data 

obtained in this study were then selected and arranged systematically for further analysis using qualitative analysis methods. The 

results of the study found that legal protection for the directors of state-owned enterprises that are detrimental to state finances 

has not been fair. So that it is necessary to construct legal protection for directors of state-owned enterprises which are detrimental 

to state finances in the perspective of the value of justice by reconstructing Article 19 of the SOE Law and Article 97 of the Company 

Law. 
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INTRODUCTION 

 

The government can take a role and make economic policies for the benefit of society1. One of the roles and involvement of the 

government in economic activity is to create a State Enterprise, which is better known as a State-Owned Enterprise (hereinafter 

referred to as SOE). The legal basis for SOE (State Owned Enterprise) is manifested by the passing of Law Number 19 of 2003 

concerning State-Owned Enterprises. According to Article 1 point 1 of Law Number 19 of 2003, it is stated that what is referred 

to as SOE is "a business entity whose capital is wholly or partly owned by the state through direct participation originating from 

separated state assets".2 

Regarding the responsibilities carried by the directors of SOEs, company law recognizes the principle of fiduciary duties. 

The meaning of this principle is that, in carrying out their duties, SOE directors must manage SOE in good faith, in accordance 

with the principle of accountability, carried out with honesty and prioritizing the interests of SOE rather than their own interests. 

SOE Directors in managing SOE, still have to make policies that will basically provide benefits for SOE.3 

If the policy making for SOE in obtaining profits actually causes losses for SOE, which correlates with losses to state 

finances, then to be able to determine the accountability of SOE directors it must be seen according to the principle of fiduciary 

duties and seen based on the concept of the Business Judgment Rule. The concept of the Business Judgment Rule is a concept as 

a legal protection tool for SOE directors who carry out SOE management with the principle of prudence, good faith and with the 

principle of accountability that has been implemented. This means that the directors cannot be held responsible for the losses 

incurred by SOE, because the losses experienced are part of the existing business risks and are not based on the mistakes of the 

directors. 

An interesting case related to the accountability of SOE directors who are considered to have harmed state finances is 

the case of the Director of PT. Pertamina, namely Karen Agustiawan. Karen Agustiawan as director of PT. Pertamina is considered 

to have caused losses to the state for investing in the Australian Basker Manta Gummy (BMG) block for an offshore oil drilling 

project, which is managed by the Australian Rock Oil Company. One year later, it turned out that the oil reserves in the Basker 

Manta Gummy (BMG) block were not in accordance with the initial research, so the Rock Oil Company stopped the drilling project 

in the BMG block.4 

Based on the policy of Karen Agustiawan, who is a SOE director at PT. Pertamina, he is suspected of having abused his 

authority and is considered to be enriching other people (in this case the Rock Oil Company) causing a loss of Rp. 568.06 billion. 

Karen is considered to have abused her authority as a director of PT. Pertamina which is a SOE and was submitted to the corruption 

court. Karen Agustiawan at the Corruption Court of First and Appellate Level was found guilty of committing the crime of 

corruption and abuse of authority and sentenced to 8 years in prison and a fine of Rp. 1 billion subsidiary 4 months in prison. 

Regarding the verdict at the first level corruption court and the appeal, Karen Agustiawan made an appeal at the Supreme Court.5 

 
1 Dwi Ananda Fajar Wati, “Pertanggungjawaban Hukum Terhadap Kerugian Keuangan Negara Pada BUMN/Persero”, Badamai Law Journal 
Vol.1, April 2016, (Banjarmasin: Universitas Lambung Mangkurat, 2016), page 89 
2 Article 1 Number 1 Law Number 19 of 2003 Concerning State Owned Enterprises, State Gazette of the Republic of Indonesia Number 70 of 

2003 
3Henny Juliani, Pertanggungjawaban Direksi BUMN Terhadap Perbuatan Yang Mengakibatkan Kerugian Keuangan Negara, (Semarang: FH 

Universitas Diponegoro, 2016), page. 299 
4https://www.cnnindonesia.com/nasional/20200310195508-12-482249/eks-dirut-pertamina-karen-agustiawan-nama-baik-saya-rusak, accessed on 
January 10, 2022, at 14.43 WIB 
5 Ibid, 

https://www.cnnindonesia.com/nasional/20200310195508-12-482249/eks-dirut-pertamina-karen-agustiawan-nama-baik-saya-rusak
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Based on the Supreme Court decision read out on March 10 2020, Karen Agustiawan was declared acquitted because 

her policy in investing in the BMG block was a business practice concept, namely the Business Judgment Rule which is regulated 

in Law Number 40 of 2007 concerning Limited Liability Companies. 

Differences in Decisions at the corruption courts at the First Level and Appellate Level with the Supreme Court 

Decisions, indicate that in the application of the concept of the Business Judgment Rule in Indonesia, especially with regard to 

Persero SOE companies, the size is still unclear and there is disharmony of laws and regulations between the Laws Law Number 

19 of 2003 with Law Number 40 of 2007. 

 

RESEARCH METHOD 

 

The constructivism paradigm is ontologically interpreted as relativism, that is, an understanding of reality that is constructed based 

on individual social experience locally and specifically. Epistemologically, a paradigm is a form of subjectivity towards findings 

created by researchers and related investigative objects interactively so that findings are created or constructed together with a 

methodology. Methodologically, the paradigm uses a hermeneutic or dialectical method, which means that the construction is 

traced through the interaction between the researcher and the object of investigation using hermeneutic techniques. In this study, 

the constructivism paradigm was used because in addition to using library and statutory data, data was also used in the form of 

hermeneutic interview results.6 This research uses a non-doctrinal approach. The type of data used is primary and secondary data. 
7Data collection techniques through field studies and literature. Field study is a method obtained from the results of direct 

observations in the field, in which the observations obtain the facts that appear or what they are. Direct observation can be done 

through interviews and direct studies. The facts on the ground were obtained through informants. Informants are people who 

provide data information needed by researchers to the extent that they know and researchers cannot direct answers as desired.8 

Literature study was conducted to obtain secondary data in the form of journals, legal research results, citing laws and regulations, 

books and other literature related to the research issues discussed. The data obtained in this study were then selected and arranged 

systematically for further analysis and presentation using qualitative analysis methods.9 The logic of thinking used in this study is 

deductive logic, in which this research departs from general matters (rules/norms/theories/rules of law) to particular matters.10 

 

DISCUSSION 

 

LEGAL PROTECTION OF BOARD OF DIRECTORS OF STATE-OWNED ENTERPRISES WHICH HARM 

HARMING THE STATE'S FINANCE IN INDONESIA'S POSITIVE LAW 

 

1. The Business Judgment Rule is not strictly regulated in the SOE Law 

 

Certainty regarding the dualism discussed in the previous subject becomes important when faced with this next subject. It is clear 

that theoretically SOE assets should be separate from state assets. This affirmation is important because business activities included 

in SOEs are activities that are full of possible good and bad outcomes as well as high competition. Then, because of these bad 

possibilities, certainty is needed whether the burden that is insured on SOE directors is also much included in the public legal 

environment, for example, the closest thing is corruption (in terms of state and SOE assets combined), or only the private legal 

environment and a little law public (In terms of state assets and SOEs are separated). 

On the other hand, due to the good and bad possibilities of the results of a business activity, it results in the demands of 

the directors as the party who has the authority to run the company to be able to take a policy correctly and quickly. In any loss 

arising from a decision of the directors, not necessarily everything is blamed or held accountable to the directors, the company can 

also bear the business risks arising from policy making by the directors. This is in line with what was stated by Munir Fuady, that 

a director cannot necessarily be held liable just for reasons of making a wrong decision or simply because the business policy he 

takes results in a loss.11 If a loss occurs, it can still be tolerated within certain limits considering that not all businesses have to 

make a profit. Such a thing is then referred to as the business judgment rule doctrine. This doctrine should then be used as a 

parameter to protect or blame and then hold the directors accountable in every decision taken by the directors of a corporation, in 

this case in the form of a SOE. 

The Black is Law Dictionary defines the Business Judgment Rule as the presumption that in making business decisions 

not involving direct self-interest or self-dealing, corporate directors act in the honest belief that their actions are in the corporation's 

 
6 E. G. Guba dan Y. S. Lincoln, Kontroversi Paradigmatik, Kontradiksi dan Arus Perpaduan Baru, dalam Norman K. Denzin dan Y. S. Lincoln, 

Tha Sage Handbook Of Qualitative Research Edisi Ketiga, dialihbahasakan oleh Dariyatno, Pustaka Pelajar, Yogyakarta ,2011, page. 205. 
7Irwansyah, Ahsan Yunus, Penelitian Hukum Pilihan Metode & Praktik Penulisan Artikel, Mirra Buana Media , Yogyakarta. 2020. Bambang 

Suprabowo, et.al, Legal Protection for Creditors in Providing Business Credit with Object of Inventory Warranties Based on Justice Values, J.Eng. 

Applied Sci, Volume. 14, Issue. 12. 2019.pp. 4176-4182, Anis Mashdurohatun, Yeltriana, Ideal Reconstruction Of Protection For Layoff Victim 
At The Industrial Relations Court Based On Justice, International Journal of Law, Government and Communication, Volume: 4 Issues: 14 [March, 

2019]. pp.32-49. Bimo Bayu Aji Kiswanto, Anis Mashdurohatun, The Legal Protection Against Children Through A Restorative Justice Approach, 

Law Development Journal, Volume 3 Issue 2, June 2021, pp. (223 – 231). 
8Mukti Fajar ND dan Yulianto Achmad,, 2010, Dualisme Penelitian Hukum Normatif dan Hukum Empiris, Yogyakarta: Pustaka Pelajar, page. 

156. Carto Nuryanto, Gunarto, Anis Mashdurohatun, Reconstruction Of Criminal Sanction And Rehabilitation Combating On Narcotic’s Victims 
Based On Religious Justice, The 5th International Conference and Call for Paper Faculty of Law 2019,  Sultan Agung Islamic University, 

2019,pp.91-95. See too  Wawan Setiyawan and Anis Mashdurohatun, The Reforming Of Money Politics Cases In Election Law As Corupption 

Crime. Law Development Journal, Volume 3 Issue 3, September 2021, pp.621 – 629. 
9 Ibid, page. 183. 
10 Soetriono dan SRD Rita Hanafie, 2007, Filsafat Ilmu dan Metodologi Penelitian, Yogyakarta: ANDI, page. 153. 
11 Knepper, W., Bailey, D. (1988). Liability of Corporate Officers and Directors. New York: LexisNexis. Page. 43 

http://research.unissula.ac.id/bo/reviewer/210303040/2537Turnitin_-_Legal_Protection_for_Creditors_in_Providing_Bussiness.pdf
http://lppm-unissula.com/jurnal.unissula.ac.id/index.php/ldj/article/view/15988
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best interest.12 In other words, the Business Judgment Rule is an action in making a business policy that does not involve self-

interest, honesty and considers the best for the company. Meanwhile, Robert Charles Clark defines the Business Judgment Rule, 

namely:...a presumption that in making a business decision, the director of corporation acted on an informed basis in good faith 

and the honest belief that the action was taken in the best interest of the company.13 

The two explanations above reiterate that the Business Judgment Rule doctrine actually protects the board of directors 

for every business decision that constitutes a corporate transaction, as long as it is carried out within the limits of authority with 

utmost care and good faith. The Business Judgment Rule doctrine emerged from a number of cases that occurred in several states 

in the United States, and these cases gave rise to the impression that the board of directors is often placed as the party that is always 

to blame in the company. This impression does not reflect fairness, because the directors are not the party who can always be fully 

blamed for the management of the company or in other words the responsibility cannot be fully borne by the directors.14 

The Business Judgment Rule doctrine was born as a result of the fiduciary duty doctrine. In short, the Business Judgment 

Rule is a reaction to discretionary restrictions that arise due to fiduciary obligations for directors in managing the company.15 Boen 

likens that fiduciary duty is a tree of fruit called the business judgment rule.16 So, if the tree is cared for properly (the fiduciary 

duty is carried out properly) it will produce good fruit (Business Judgment Rule), whereas if the tree is not cared for properly (the 

fiduciary duty is carried out poorly or not carried out) it will produce bad fruit. or no fruit at all. 

Basically, in legal terminology, the holder of a fiduciary duty, according to the Black is Law Dictionary, is: A person 

holding the character of a trustee, or a character analogous to that of a trustee, in respect to the trust and confidence involved in it 

and the scrupulous good faith and candor which it requires.17 In other words, someone who plays the role of trustee  or a role 

similar to that of a trustee is related to the existence of trust and confidence contained therein and good faith in a thorough and 

honest manner. As an organ of the company, the board of directors has the obligation to carry out fiduciary duties towards the 

company, not towards shareholders either individually or in groups.18 Therefore, only the company can force the directors to carry 

out these fiduciary duties. Furthermore, based on the decisions issued by the Delaware Supreme Court in America, the director has 

the duty to achieve the best benefit/interest for the company including its shareholders. The duties of this Director according to the 

Delaware Supreme Court are called fiduciary duties, which consist of: care, loyalty and good faith. 

Duty of care as part of fiduciary duties, as well as a basis for checking whether the directors meet the standards of proper 

behavior. Directors who act in good faith are interpreted as not having personal interests, and the next task is to act prudently. The 

essential essence of the duty of care is prudent or prudent attitude, with the measure of acting like an ordinary person who is careful 

in taking care of his own affairs.19 The obligation to act with care or the duty of care requires the board of directors to make 

business policies, through a policy-making process, with a level of caution that is generally used by ordinary people in the same 

circumstances taking into account the information that is reasonably available. The use of sufficient information in consideration 

to make a policy is a good faith effort required in carrying out the duty of care.20 

The care criteria in the use of the business judgment rule can be met with consideration, the director has obtained and 

used materials and opinions from experts and professionals such as: independent appraisers, investment managers, and legal 

consultants (although in business decision-making, it is not an absolute requirement for the Director to follow their advice). But in 

fact, the duty of care is simply fulfilled by hiring the necessary professionals to collect all the relevant information needed, then 

giving proper attention to the company's business to be carried out.21 

The duty of loyalty dictates that the best interests of the company and its shareholders must take precedence or take 

priority over all the interests of directors, managers, employees, even above the interests of even the controlling shareholders. 

Initially, in carrying out the duty of loyalty, directors may not be involved in conflict-of-interest transactions at all, 

meaning that directors may not seek personal gain and costs incurred by the company. However, in its development, duty of loyalty 

has become a different concept, namely recognizing a fair price and fair dealing.22 This standard requires that directors who have 

interests (interested directors) and or who have dominant power and control over other directors (dominating directors), have the 

burden of proving the entire fairness of transactions conducted by the company before the court determines the business judgment 

rule assumption against it. 

Meanwhile, the Duty of good faith requires the Director to act with honesty in achieving goals (honesty of purpose). 

Good faith is everything that is contained in the state of mind of the Director (is all about the director's state of mind), for example, 

the Director believes and believes that his actions are in the context of achieving the best interests of the company. 

In addition, the Business Judgment Rule doctrine provides encouragement to the directors to have the courage to take 

policies and risks in carrying out their duties and obligations in managing the company. The directors are not allowed to be afraid 

of threats that make the directors personally responsible for the company's losses, which may arise as a result of the actions or 

 
12 Prayoko, Robert. (2015). Doktrin Business Judgment Rule; Aplikasinya dalam Hukum Perusahaan Modern. Yogyakarta: Graha Ilmu. Page. 62 
13 Sardjono, A., Dewi, Y. K., Irawaty, R., Pangaribuan, T. (2018). Pengantar Hukum Dagang. Depok: Rajagrafindo Persada. Page. 50 
14 Soekanto, S., Mamudji, S. (2018). Penelitian Hukum Normatif: Suatu Tinjauan Singkat. Depok: Raja Grafindo Persada. Page. 103 
15 Arumsari, Agustina. (2014). Analisis Keputusan Bisnis Pada Badan Usaha Milik Negara Berbentuk Perseroan Melalui Penerapan Doktrin 

Fiduciary Duty Dan Business Judgment Rule Direksi (Studi Kasus Tindak Pidana Korupsi Direktur BUMN). Tesis, Universitas Indonesia. 
16 Atmadja, Arifin P. Soeria. (2004). Carut Marut Undang-Undang Nomor 17 Tahun 2003 tentang Keuangan Negara. Makalah Lepas. Page. 26 
17 Hambali, Nurul Fauziah. (2018). Penerapan Doktrin Business Judgment Rule Terkait Pertanggungjawaban Pidana Direksi BUMN Dalam Tindak 

Pidana Korupsi. Tesis, Universitas Indonesia. Page. 34 
18 Indradewa, Jusuf. (2002). Aspek Hukum dan Hakikat Keuangan Negara dalam Kaitannya dengan Pengelolaan Badan Usaha Milik 

Negara. Makalah yang disampaikan pada Seminar Reposisi Keuangan Negara: Pengelolaan, Pertanggungjawaban, dan Pemeriksaan Badan Usaha 
Milik Negara di Jakarta. 
19 Sean J. Griffith. (2005). Good Faith Business Judgment: A Theory of Rhetoric in Corporate Law Jurisprudence. Duke Law Journal 55 (1): 1-72. 

Page. 10. 
20 Ibid. 
21 Ibid. 
22 W. Knepper, D. Bailey. (1988). Liability of Corporate Officers and Directors. page. 82. 
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business policies they take, in Indonesian law, the fiduciary duty doctrine and business judgment rule are implicitly regulated in 

Articles 92 and 97 The Company Law governs the following: 

 

Article 92: 

a. The Board of Directors carries out the management of the company for the benefit of the company and in accordance with 

the aims and objectives of the company. 

b. The Board of Directors has the authority to carry out the management as referred to in paragraph (1) in accordance with 

the policies deemed appropriate, within the limits specified in this law and/or the articles of association. 

 

Article 97: 

1) The Board of Directors is responsible for managing the company as referred to in Article 92 paragraph (1). 

2) Management as referred to in paragraph (1) must be carried out by each member of the board of directors in good faith 

and with full responsibility. 

3) Each member of the board of directors is personally responsible for the loss of the company if the person concerned is 

guilty or negligent in carrying out his duties in accordance with the provisions referred to in paragraph (2). 

4) In the event that the Board of Directors consists of 2 (two) members of the Board of Directors or more, the responsibilities 

referred to in paragraph (3) apply jointly and severally to each member of the Board of Directors. 

5) Members of the Board of Directors cannot be held accountable for the losses referred to in paragraph (3) if they can 

prove: 

a. the loss is not due to his fault or negligence; 

b. has conducted management in good faith and prudence for the benefit and in accordance with the aims and objectives of 

the Company; 

c. does not have a conflict of interest, either directly or indirectly, for management actions that result in losses; And 

d. have taken action to prevent the loss from arising or continuing. 

The provisions of the Company Law stipulate qualifications that can free directors from personal responsibility, the 

provisions of article 97 paragraph (5) clearly illustrate the applicability of the doctrine of the business judgment rule in the concept 

of standard judicial review. Because, in the regulation of the Company Law there is a clause ...if you can prove.... This sentence 

indicates that the application of the business judgment rule doctrine in Indonesia must be proven in court. This is very different 

from the concept of the business judgment rule in abstention doctrine, if it is clear that the directors in making their decisions have 

fulfilled the criteria of the business judgment rule, then they cannot be brought to court.23 

In other words, the words....if they can prove...show that it is the members of the board of directors who must prove that 

they have fulfilled the elements of letters a.b.c.and d mentioned above. Self-defense in Article 97 paragraph (5) of the Company 

Law as mentioned above is cumulative, so that all elements must be proven by the Director of a Persero SOE so that he is free 

from imposing personal responsibility or responsibility jointly, otherwise shareholders on behalf of the Persero cannot add new 

elements other than those stipulated in Article 97 paragraph (5) of the Company Law so that directors can be burdened with 

personal responsibility or joint responsibility.24 

Related to the elements of Article 97 paragraph (5) letter b, namely having carried out the management in good faith and 

prudence for the benefit and in accordance with the aims and objectives of the company, all of these elements must be fulfilled. 

Good faith has to do with one's heart. Whereas caution has been explained previously when discussing one of the elements of 

fiduciary duty, namely the duty of care. Joseph T. Wells revealed the prudent man theory, which states that there is a correlation 

between the level of caution with the environment and habits in a business. The essence of the prudent man theory is a reasonable 

habit or custom that employees or directors carry out in the same or similar situations. To confirm this, Article 5 paragraph (3) of 

the SOE Law stipulates: In carrying out their duties, members of the board of directors must comply with the SOE articles of 

association and laws and regulations and must implement the principles of professionalism, efficiency, transparency, independence, 

accountability, responsibility and fairness. 

Then, the elements do not have a conflict of interest, either directly or indirectly, for management actions that result in 

losses. Directors must avoid conflicts of interest or conflicts of interest to ensure that decisions taken from the management of the 

company are solely for the benefit of the company. As a precaution, the Company Law prohibits directors who have a conflict of 

interest with the company from representing the company in the decision-making process.25 To avoid transactions that could lead 

to conflicts of interest, according to Bismar Nasution, there are at least three types of transactions that must be avoided by directors 

in making business decisions, namely a director making a transaction with his own company; two companies having one director 

of the same type enter into an agreement; and a parent company enters into a directors transaction with its own subsidiary company. 

Article 7 of the SOE Law stipulates that members of the board of directors, commissioners and supervisory boards are 

prohibited from taking personal advantage either directly or indirectly from SOE activities other than legitimate income. 

Furthermore, the element has taken action to prevent the loss from arising or continuing. The explanation regarding this matter in 

the Company Law states that what is meant by taking action to prevent losses from arising or continuing includes steps to obtain 

information regarding management actions that can result in losses, among others through the board of directors meeting forum. 

Efforts to prevent the occurrence of bad company management can also be found in the application of the principles of Good 

Corporate Governance. Regarding SOEs, in particular Good Corporate Governance is regulated in the Regulation of the Minister 

 
23 Freddy Harris, Teddy Anggoro. (2010). Hukum Perseroan Terbatas: Kewajiban Pemberitahuan Direksi. Bogor: Ghalia Indonesia. Page. 62. 
24 Agustina Arumsari. (2014). Analisis Keputusan Bisnis pada Badan Usaha Milik Negara Berbentuk Perseroan Melalui Penerapan 
Doktrin Fiduciary Duty Dan Business Judgment Rule Direksi (Studi Kasus Tindak Pidana Korupsi Direktur BUMN). Tesis, Universitas 

Indonesia. Page. 44. 
25 Article 99 paragraph (1) Law Number 40 of 2007 concerning Limited Liability Companies.. 
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of State Owned Enterprises Number PER-01/MBU/2011 concerning the Implementation of Good Corporate Governance in State-

Owned Enterprises as follows:26 

a) The Board of Directors must carry out their duties in good faith for the interests of SOE and in accordance with the purposes 

and objectives of SOE, and ensure that SOE carry out its social responsibilities and pay attention to the interests of various 

stakeholders in accordance with the provisions of laws and regulations 

b) A member of the Board of Directors is appointed by the Board of Directors Meeting as the person in charge of 

implementing and monitoring GCG in the SOE concerned. 

c) The Board of Directors must submit information regarding identity, main jobs, positions of the Board of Commissioners 

in subsidiaries/joint ventures and/or other companies, including meetings held in one financial year (internal meetings or 

joint meetings with the Board of Commissioners/Board of Directors). Supervisors), as well as salaries, facilities and/or 

other allowances received from the relevant SOE and its subsidiaries/joint ventures of the SOE concerned, to be included 

in the SOE Annual Report. 

d) The Board of Directors is obliged to report to the SOE regarding their share ownership and/or their family (wife/husband 

and their children) in the SOE concerned and other companies, including any changes thereto. 

It can be concluded, because Article 11 of the SOE Law confirms that all provisions and principles applicable to limited 

liability companies apply to SOE Persero, therefore the fiduciary duty doctrine and business judgment rule that has been absorbed 

in the Limited Liability Company Law also apply to SOE which are in the form of companies. This doctrine should then be used 

as a parameter to protect or blame and then hold the directors accountable for every decision taken by the directors of a corporation, 

in this case a SOE. 

 

2.  There Is No Legal Harmonization Between The BUMN Law And The Limited Liability Company Law 

 

There are differences in Indonesian law in explaining the concept of separate state assets in a State-Owned Enterprise. The authors 

divide this difference into two regimes. The first regime consisted of the Law on State Finance, the Law on the State Treasury and 

the Law on Corruption Eradication. While the second regime is the Law on State-Owned Enterprises, the Law on Limited Liability 

Companies, the Law on the Capital Market. 

Law Number 17 of 2003 concerning State Finance defines that state finances are all state rights and obligations that can 

be valued in money, as well as everything in the form of money or goods that can be owned by the state in connection with the 

implementation of these rights and obligations. The law also regulates the scope of state finances, which includes state assets or 

regional assets that are managed by themselves or by other parties in the form of money, securities, receivables, goods, and other 

rights that can be valued in money, including assets which are separated into state-owned companies or regional companies, which 

can be referred to as State-Owned Enterprises (SOE) and Regional-Owned Enterprises (BUMD).27 

The former of the Law on State Finances gave the perception that the definition of state finances was based on the object, 

subject, process and objectives. The broad coverage of state finances makes state financial management grouped into fiscal 

management, monetary management, management of state assets, and separated state assets.28 

The definition of state finances which also includes state assets separated into SOE and BUMD is also applied in Law 

Number 1 of 2004 concerning the State Treasury. The legislators of the Law on the State Treasury defined the state treasury as the 

management and accountability of the state including investment and wealth which are separated in the State Revenue and 

Expenditure Budget (APBN) and Regional Budget and Revenue Expenditures (APBD).29 This understanding is also stated in Law 

Number 31 of 1999 concerning the Eradication of Corruption Crimes which states that state finances are: 

All state assets in whatever form, separated or not separated, including all parts of state assets and all rights and 

obligations arising from: 

a. is under the control, management and accountability of officials of state institutions, both at the central and regional levels; 

b. are under the control, management and accountability of state-owned enterprises/regional-owned enterprises, foundations, 

legal entities and companies that include state capital, or companies that include third party capital based on agreements 

with the state.30 

So, if it is related to the elements of corruption as stated in Article 2 paragraph (1) of Law Number 31 of 1999, that is, 

every person who unlawfully commits an act of enriching himself or another person which can be detrimental to state finances or 

the country's economy , then the Directors of SOE whose SOE suffer losses can be charged with criminal acts of corruption. 

As previously described, the first regime does not distinguish between the status of money and wealth ownership in an 

entity. If it is linked to the concept of separate state assets to SOEs, state equity participation in SOEs will still become state assets, 

not fully SOE capital, with the inclusion of state assets separated into part of state finances and the state treasury, the Supreme 

Audit Agency as an institution those authorized to examine the management and responsibility for state finances, can examine the 

finances of SOEs. 

This raises a problem because considering the nature of SOE business, in addition to fulfilling the needs of many people 

and being a driving force for the national economy, it also aims to make a profit. Meanwhile, in terms of making a profit, a 

corporation will plunge and move on in the world of business and business which has very dynamic movements so that it is a 

potential thing to suffer losses if the business climate is not supportive. 

 
26Article 19 Regulation of the Minister of SOEs Number PER-01/MBU/2011 Concerning Implementation of Good Corporate Governance in State-

Owned Enterprises. 
27 Griffith, Sean J. (2005). Good Faith Business Judgment: A Theory of Rhetoric in Corporate Law Jurisprudence. Duke Law Journal. Page. 55. 
28 Lestari, Sartika Nanda. (2015). Business Judgement Rule sebagai Immunity Doctrine bagi Direksi Badan Usaha Milik Negara di 

Indonesia. Notarius 8 (2): 302-315. 
29 Khairandy, Ridwan. (2007). Konsepsi Kekayaan Negara Yang Dipisahkan Dalam Perusahaan Perseroan. Jurnal Hukum Bisnis 26 (1). 
30 Paputungan, Merdiansa. (2017). Diskursus Kewenangan Audit BPK terhadap Keuangan BUMN (Perseroan) Pasca Putusan MK Nomor 62/PUU-

XI/2013. Mimbar Hukum 29 (3): 430-444. 



South East Asia Journal of Contemporary Business, Economics and Law, Vol. 28, Issue 3 (April)                                                                               

ISSN 2289-1560 
 2023 

 

 

 109 

 

 

 

 

Thus, against the first regime, several experts conveyed their criticism. Arifin P. Soeria Atmadja stated that the Law on 

State Finances, which should only regulate state finances, expanded its arrangements and it is suspected that the legislators actually 

did not understand the principal differences between state finances, regional finance, SOE/BUMD finance and even private finance. 

are regulated in the law. Jusuf Indradewa also expressed his opinion on the understanding of state finances. According to him, state 

finance is finance that fully belongs to the rights or assets of the state as a legal entity.31 Meanwhile, SOE Persero as legal entities 

that have independent status, have their own finances or assets that are separate from state assets as shareholders. Jusuf Indradewa's 

opinion is based on the concept of a limited liability company which is a capital partnership with capital separation between partners 

and the company. 

These criticisms of the first regime gave birth to the views of the second regime regarding the state's wealth being separated 

in SOEs. Based on Law Number 19 of 2003 concerning State-Owned Enterprises, what is meant by SOE is a business entity whose 

capital is wholly or mostly owned by the state through direct participation originating from separated state assets. State assets are 

separated into state assets originating from the APBN to be used as state capital participation in Persero and/or Perum and other 

limited liability companies. State assets that are separated into SOEs, their management and management are no longer based on 

the APBN system but directly on the principles of a healthy company.32 

The concept of SOE as a form of limited liability company refers to the concept contained in the Limited Liability Company 

Law. As described in Law Number 40 of 2007 concerning Limited Liability Companies, the definition of a limited liability 

company is: 

Legal entities which are capital partnerships, established based on agreements, carry out business activities with authorized 

capital which is entirely divided into shares and fulfills the requirements stipulated in this law and its implementing regulations.33 

It is the concept of capital partnership in a limited liability company that distinguishes a limited liability company from 

other forms of business entity. The purpose of this concept is the gathering of capital is the main thing. A limited liability company 

has more potential to raise as much capital as possible and through the capital market as a means of a limited liability company to 

raise public funds to be used as capital in the form of shares for a limited liability company, in a limited liability company, the 

capital of the capital depositors after being submitted, will become capital from a limited liability company as a result of the 

position of a limited liability company which is a legal subject, namely in the form of a legal entity, so that it can carry out its own 

rights and obligations, not being borne by the partners within it.34 

In accordance with the Law on State-Owned Enterprises, SOE is a state company in the form of a company or a public 

company, so that the concept of SOE itself follows the concept of a limited liability company. On this basis, Arifin P. Soeria 

Atmadja views that the real meaning of the separation of separated state assets is in the concept that the government sets aside state 

assets to be used as equity capital to serve as capital for company establishment or to increase and strengthen the limited liability 

company's capital structure in increasing its business activities.35 

Based on this description, the second regime views state assets that are separated in a SOE will become the basic capital 

of a SOE, just like the mechanism for capital entry to a limited liability company. In this view, the state by providing state assets 

that are separated as capital from SOEs, acts as an investor or shareholder in a limited liability company. With the entry of separated 

state assets into SOEs, the state wealth will merge into SOE capital and the state will instead receive shares equal to the capital it 

provides, namely 51% shares for SOE in the form of a Company or 100% shares for SOE in the form of a Public Company. Thus, 

state assets that are separated after being given to SOEs will no longer become state assets. Views in this regime will also affect 

the SOE financial audit mechanism which is no longer based on the APBN system or on the norms of financial audits in government 

agencies, but on the principles of sound companies and the accountability of SOE Directors in carrying out SOE businesses in 

accordance with statutory provisions. invitation regarding Limited Liability Company. 

Legislation provides the definition of SOE as a business entity whose capital is wholly or mostly owned by the state through 

direct participation originating from separated state assets. SOE itself can be in the form of a limited liability company whose 

capital is divided into shares of which all or at least 51% of the shares are owned by the state whose main objective is to pursue 

profits; as well as public companies whose capital is wholly owned by the state and not divided into shares for the purpose of 

public benefit. 

On this matter, Constitutional Justice Harjono in his dissenting opinion on Constitutional Court Decision Number 62/PUU-

XI/2013 stated that there is a relationship between the state and SOE in the form of a Company, namely an ownership relationship 

as a shareholder of a Limited Liability Company whose rights and obligations are subject to the Company Law. Limited. Thus, the 

state should no longer have free power over some of the state's assets which are separated to become company capital because it 

has been converted into shareholder rights as stipulated in the Limited Liability Company Law. 

Furthermore, he explained that by converting state assets into shares in a percentage which is reflected as voting rights at 

the General Meeting of Shareholders and the right to receive dividends, the state's relationship with the wealth that it originally 

owned was severed.36 Ownership rights that exist in the state will be replaced by shareholder rights, in this process a transformation 

of the legal status of state finances into legal entity finance occurs. Thus, management, responsibility and burden of risk shift from 

the state to SOE. If state ownership is still attached, it becomes a paradox because the state has two titles of rights over the same 

item, namely shareholder rights and ownership rights. 

 
31 Sjahdeini, Sutan Remy. (2001). Tanggung Jawab Pribadi Direksi dan Komisaris. Jurnal Hukum Bisnis 14. 
32 Wuisang, Ari. (2015). Transformasi Keuangan Publik menjadi Keuangan Perdata dalam Pendirian Badan Usaha Milik Negara (BUMN) oleh 
Pemerintah. Pakuan Law Review 1 (2). 
33 Atmadja, Arifin P. Soeria. (2014). Aktualisasi Hukum Keuangan Publik. Bandung: Mujahid Press. Page. 24 
34 Atmadja, Arifin P. Soeria. (2007). Transformasi Status Hukum Uang Negara sebagai Teori Keuangan Publik yang Berdimensi Penghormatan 
terhadap Badan Hukum. Depok: Bidang Studi HAN FH UI. 
35 Boen, Hendra Setiawan. (2008). Bianglala Business Judgment Rule. Jakarta: PT Tatanusa. 
36 Fuady, Munir. (2002). Doktrin-doktrin Modern Dalam Corporate Law dan Eksistensinya dalam Hukum Indonesia. Bandung: Citra Aditya Bakti. 

Page. 31 
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According to Arifin P. Soeria Atmadja, in the public finance architecture, SOE finance has its own legal capacity which is 

different from other legal entities because SOE has civil law capacity, so that its governance and responsibilities are based on civil 

law provisions. The state, in its position at SOE, is a subject of civil law whose legal action was originally in the form of duties 

and authorities (taak en bevoegheid) changed to rights and obligations (bekwaamheid) as a result of horizontal transactions, namely 

the provision of capital by the state to SOE, which is subject to civil law regime. Therefore, the state as a subject of public law 

does not have the authority in civil law to intervene in SOE which makes SOE neither independent nor competitive with other 

private business entities. In terms of the business concept, it is difficult to do so if the regulation of SOE still has an all-state mindset 

which results in not only being unable to compete, SOE being unable to produce a business portfolio which is the engine of the 

country's economic growth.37 

 

Setting the Definition of Sectoral State Losses 

 

a. SOE Losses According to the SOE Law 

 

To be able to determine whether a SOE loss is a loss to the state, it will be explained first that the capital for the establishment of 

a Persero SOE comes from separated state assets. The SOE Law does not specifically explain the loss of SOE. In carrying out its 

role, SOE Persero is guided by provisions related to substance in the establishment, management and accountability in running the 

company. 

SOE Persero is a state company in the form of PT whose capital is divided into shares, all or part of which at least 51% 

of the shares are owned by the state. The capital comes from separate state assets that are included directly. This investment capital 

comes from the state budget, reserve capitalization, and others. Sources of capital participation from the APBN include state assets 

in the form of fresh funds, state goods, state receivables from SOE/PT, state shares in SOE/PT, and other state assets as explained 

in Article 2A PP No. 72 of 2016. 

Based on PP No. 72 of 2016, an investment originating from state assets is shares that will later become state-owned 

shares in SOEs without going through the APBN mechanism. So that in this case the state has a position only as a shareholder. 

Then the state assets which are used as the founding capital will later be transformed into shares or state capital which then become 

the assets of the Persero SOE. This is confirmed by the provisions of Article 2A Paragraph (3) and (4) PP No. 72 of 2016. Apart 

from that, Article 11 of the SOE Law has also emphasized that in terms of carrying out the management of Persero SOE, the 

provisions and principles of UUPT apply. So that the provisions and principles that apply to PT will be attached to SOE Persero, 

such as there is a separation of wealth between the founders and management of the Persero. Therefore, if a loss occurs in running 

a Persero SOE, it is no longer a loss to the state, and more precisely as a loss to a Persero SOE. 

 

b. SOE Losses According to the State Treasury Law 

 

Article 1 number 22: state/regional losses are "Lack of money, securities, tangible and definite goods as a result of legal actions, 

whether intentional or negligent". 

The definition of state loss has similarities with the provisions of the article regulated in Law no. 15 of 2006 concerning 

BPK which also defines the notion of state losses. The State Treasury Act does not clearly and definitively explain if there is a loss 

to SOE. This law regulates efforts to resolve state losses, how to recover state finances resulting from state losses. This effort is 

made so that state losses must be compensated by the guilty party. 

However, if it is related to the understanding of state losses above, it can be in the form of losses in money, securities, 

and goods according to the definition of state finances in Law no. 17 of 2003 concerning State Finance, Law no. 15 of 2006 

concerning BPK, and Law no. 20 of 2001 concerning Corruption, but narrowed down to specifications in the form of "a real and 

certain amount, due to an unlawful act, whether intentional or negligent". Thus, this State Treasury Law in determining state losses 

is seen as a provision for Material Offenses, which means that state financial losses must be real and definite in proportion to the 

definition of state finances themselves. 

Based on the explanation of the definition of state loss, the elements of state loss consist of: 

c. Reduced state finances in the form of valuable money, state property from the amount and/or value they should be. 

d. The lack of state finances must be real and definite in number, not just an indication or potential loss. 

e. The loss was the result of an unlawful act, whether intentional/negligent, elements against the law must be proven 

When referring to the notion of state losses in the explanation of several articles above, it is difficult to state that the losses 

incurred by Persero SOE are classified as state losses. This is based on the definition of state loss in the provisions of Article 1 

number 22 which has an element that must be proven, namely "due to intentional/negligent legal actions". 

Bearing in mind that running a Persero has become a necessity for a Director to always base all his actions or policies made 

on good faith and in accordance with the AD/ART or company goals. In addition, SOE has a role as the doer of business, in which 

profits or losses that occur in the company are a normal thing. So if in determining a loss to a SOE that is used as a reference is the 

definition of a loss to the state in the State Treasury Act, it becomes very irrelevant and contradicts the provisions and principles 

that apply to SOE Persero. Like the capital that is used as the establishment of a Persero SOE, it is participation by the state in the 

form of money from separated state assets. State assets that are used or included in the establishment of the SOE, are the assets of 

the Persero and are no longer state assets. The state only has wealth in the Persero in the form of shares. So that the loss is a loss 

for SOE. 

 

 

 
37 Harris, F., Anggoro, T. (2010). Hukum Perseroan Terbatas: Kewajiban Pemberitahuan Direksi. Bogor: Penerbit Ghalia Indonesia. Page 25. 
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c. SOE Losses According to the Limited Liability Company Law 

 

In the provisions of this law, it is also not explained clearly what is meant by SOE losses. However, in relation to determining 

losses to SOE, it is still closely related to the Company Law, referring to Article 11 of the SOE Law which emphasizes that in 

terms of managing SOE, the provisions and principles contained in the UUPT provisions apply. That is, matters regarding substance 

in a Persero SOE apply the same as in a Limited Liability Company. As there is a separation of wealth between the company and 

the owners and management of the company. 

Regarding SOE Persero, its management is subject to the provisions of the SOE Law and the UUPT. To find out the 

position of SOE Persero's wealth, it can be seen in the source of SOE Persero's wealth. The sources of SOE Persero's wealth are 

divided into state capital participation in the form of shares in the assets of the Persero and state participation in the form of funding 

sourced from the Public Service Obligation implementation budget which is not included in the assets of the Persero. 

Wealth that is separated from the APBN which is then used as capital for the establishment of Persero SOEs or consisting 

of shares will automatically become the assets of the SOE, no longer the property of the state. This is due to the difference in the 

position of the state in state-owned enterprises. When the state enters as part of a Persero SOE, its position is equivalent to other 

shareholders or as a shareholder. The government is no longer a public legal entity that holds power in terms of administering the 

state but as a private legal entity that is subject to company regulations.38 

Explanation of Article 4 Paragraph (1) of the SOE Law: the purpose of separating state assets is to separate state assets 

from the APBN as State capital participation, whose management is no longer based on government regulations. 

Meanwhile, the budget related to the PSO remains subject to the provisions of the State Finance Law because this budget 

is purely from the APBN and is still seen as part of the APBN whose management and accountability follow the state financial 

accountability system. PSO is a public service obligation that must be carried out by a state-owned company as a legal entity, 

because it is in accordance with the purpose of establishing a state-owned enterprise, apart from seeking profit, to provide high 

quality goods and/or services for the community. In other words, in terms of implementing PSO, SOEs are the representatives of 

the government or the state, because in essence it is the state that performs the public service function. 

In defining SOE losses according to the provisions of the UUPT, the authors define the understanding of SOE losses into 

2 forms. First, SOE losses can be classified as state losses if the losses experienced by these companies are participation funds 

used by the Directors unlawfully originating from the APBN which is devoted to Public Service Obligations. Second, SOE losses 

cannot be accumulated as state losses, because in running a Persero, the SOE Law has stipulated that provisions and principles 

apply to PT. Like PTs in general, SOE Persero have the characteristics of being independent in running a company. In addition, 

there is a separation of wealth between the founders and the management. To show how it should be if the losses of SOEs whose 

capital participation originates from state assets are separated, it cannot simply be classified as state losses. 

d. SOE Losses According to the State Finance Law 

UU no. 17 of 2003 does not specifically explain the loss of SOE. The Law on State Finance regulates the form of 

accountability for State Financial Management. Article 1 point 1 explains, "all the rights and obligations of the state which are 

worth money, as well as everything that can be made the property of the state in connection with the implementation of these rights 

and obligations". 

Article 2 letter g states: state/regional assets that are managed by themselves/other parties in the form of money, 

securities, receivables, goods, and other rights worth money, including assets that are separated into state/regional companies, are 

part of state finances. 

Referring to the definition of the article above, the state capital used for the establishment of SOEs originating from 

separated state assets is state wealth. If the SOE suffers a loss, then the SOE loss can be said to be a loss to the state. This is contrary 

to the provisions of the SOE Law, that in terms of carrying out the management of a Persero SOE, the provisions and principles of 

the UUPT apply. Therefore, the provisions that apply to SOE Persero are more appropriate to apply the provisions of private law. 

So that the losses of state-owned companies are no longer as state losses as defined in the State Finance Law. 

 

Legal Protection for Directors of State-Owned Enterprises Harming State Finances in the Perspective of the Value of 

Justice 

 

One of the matters related to the authority of the directors is the principle of the Business Judgment Rule. The Business Judgment 

Rule is one of several doctrines in company law that must be implemented by directors of a limited liability company in order to 

fulfill fiduciary duties. This doctrine was originally used in United States corporate law. 

The Business Judgment Rule is a doctrine that teaches that the board of directors of a company is not responsible for 

losses arising from an act of making a decision, if the action is based on good faith and prudence. Directors receive legal protection 

without the need to obtain justification from shareholders or courts for the decisions they make in the context of managing the 

company. 

The meaning of the doctrine itself is that the position of the doctrine itself in practice is very important in influencing the 

judge's legal decision-making. In making decisions, judges often quote opinions or theories from one or several legal experts 

regarding the case they are dealing with, especially if the legal expert also states how to settle a case until it is finished. So, in other 

words, the position of doctrine is a very influential source of law for judges' decisions besides laws. 

Doctrine (doctrine) is very closely related to judge decisions (jurisprudence). This is because, in making a decision, a 

judge will take his legal considerations by referring to the opinions of jurists (doctrine). Therefore, regardless of the legal system 

 
38Dwi Ananda, Pertanggungjawaban Hukum Terhadap Kerugian Keuangan Negara Pada BUMN/Persero, 

http://download.garuda.ristekdikti.go.id/article.php?articleKerugianKeuanganNegaraPadaBUMN/Persero, downloaded on December 14, 2022, at 

20:11. WIB. 
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adopted by a country, doctrine is still a source of law. It is not surprising that the Business Judgment Rule doctrine in corporate 

law has not only developed in countries with a common law legal system, but also in adherents of other legal systems. 

The Business Judgment Rule is used to protect the directors and staff from any policies or business decisions or business 

transactions carried out for the benefit of the company in accordance with the aims and objectives of the company, provided that 

as long as the policies or business decisions or business transactions are carried out in line with their authority and by prioritizing 

the principle prudent. Good faith, and full of responsibility (accountable/responsible). So, the Business Judgment Rule is legal 

protection for directors and staff from being held liable for any policies or business decisions or transactions that result in losses 

for the company, as long as those policies or business decisions or business transactions are carried out in good faith, with full 

caution, honesty, in line with responsibility and authority. 

Thus, the Business Judgment Rule is a rule (doctrine or presumption) that provides immunity or protection for company 

management (directors) from any responsibility arising as a result of transactions or activities carried out by them in accordance 

with the limits of authority and power given to them, by considering that the activity has been carried out with due regard to 

prudential standards and good faith and responsibility. 

The Business Judgment rule encourages directors to be more willing to take risks rather than being too careful, so that 

the company does not run. This principle reflects the assumption that courts cannot make better business decisions than directors. 

Judges generally lack business skills and begin to study the matter after the facts are established 

The background to the enactment of the Business Judgment Rule doctrine is because among all parties in the company, 

in accordance with their position as directors, it is the directors who have the most authority and are the most professional to decide 

what is best to do for the company, meanwhile if a business decision from the directors occurs losses for the company, to a certain 

extent can still be tolerated considering that not all businesses have to make a profit. In other words, the company must also bear 

business risks, including the risk of loss. Therefore, the directors cannot be held liable just because of wrong reasons in making 

decisions (error of judgment) or just because of the company's losses. In fact, the essence of enforcing the business decision doctrine 

is that all parties, including the court, must respect business decisions taken by people who really understand and are experienced 

in the business sector, especially regarding complex business issues. Therefore, they should be given great discretion. Those who 

are experienced and knowledgeable about business are of course the directors, at least they have more experience than judges in 

court, who have absolutely no knowledge of business and decide only based on a number of instructions and opinions from lawyers. 

In Law Number 40 of 2007 concerning Limited Liability Companies, there is actually no use of the term Business 

Judgment rule. However, concrete arrangements can be found in several articles, namely Article 69 paragraph (4), Article 97 

paragraph (5), and Article 104 paragraph (4) of the Limited Liability Company Law. In the provisions of Article 97 paragraph (5) 

states that "Members of the Board of Directors cannot be held accountable for the losses referred to in paragraph (3) if they can 

prove: 

i. The loss was not due to his fault or negligence; 

ii. Has conducted management in good faith and prudence 

iii. For the benefit and in accordance with the aims and objectives of the company 

iv. Does not have a conflict of interest, either directly or indirectly, over management actions that result in losses; 

v. Have taken action to prevent the loss from arising or continuing 

Based on this Article, basically the directors are responsible for all actions and decisions they make, even personal 

responsibility. Nevertheless, a director can avoid being personally liable if the director can prove the basis and reasons as referred 

to in Article 97 paragraph (5) of the Limited Liability Company Law. 

Then, in the provisions of Article 69 paragraph (4) of the Limited Liability Company Law, it is stated that members of the 

board of directors and members of the board of commissioners are released from responsibility as a result of the financial reports 

provided being found to be incorrect and/or misleading if it is proven that in these circumstances it was not due to their fault. . 

Based on this article, it can be interpreted that members of the board of directors and members of the board of commissioners can 

be released from personal responsibility if it can be proven that this is not their fault. Likewise with the provisions in Article 104 

paragraph (4) of the Limited Liability Company Law, which stipulates that as long as members of the board of directors can prove 

the matters as stated in the provisions of Article 104 paragraph (4) of the Limited Liability Company Law, the members of the 

board of directors are not responsible for the bankruptcy of the company. 

SOE Persero as an entity in the form of a limited liability company carries out its business activities, one of which is to seek 

profit. The management and management is carried out by the directors of the SOE which in carrying out their duties and 

responsibilities are carried out in accordance with the aims and objectives of the SOE Persero concerned. Even though SOEs aim 

to make a profit, the magnitude of business risks, in carrying out their business operations, SOEs certainly do not always experience 

profits. Logically, a business venture can experience both gains and losses. Sometimes the directors of the Persero in making 

business decisions based on speculation bring losses to the Persero. The losses experienced by the Persero should be considered as 

something that is reasonable in business, as long as decisions are made based on the Business Judgment Rule doctrine and 

implement Good Corporate Governance and comply with applicable regulations both statutory regulations and company internal 

regulations such as articles of association, policies, operating systems and procedures, and company finances. 

Overall, the Business Judgment Rule protects directors who make decisions that ultimately prove to be threatening to their 

company as long as the conditions precedent are met. Otherwise, strict legal standards for conducting research will apply, because 

the Business Judgment Rule is not magic by which directors can waive, justify or make lawsuits disappear. Therefore, if there is 

an action by the directors who are not careful in managing the company, it can cause losses to the limited liability company, this 

loss can be seen from the failure to maintain reasonable care in running the company. In this case, the director concerned must 

bear or be responsible for the losses of the limited liability company. 
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Table of Construction of Legal Protection for Directors of State-Owned Enterprises which are Harming State Finances in 

the Perspective of the Value of Justice 

 

No. Before Reconstruction Weaknesses After Reconstruction 

1. 

Article 19 of Law Number 19 of 

2003 concerning SOEs reads that in 

carrying out their duties, members 

of the Board of Directors must fully 

devote their energy, thoughts and 

attention to the duties, obligations 

and achievement of the goals of the 

Persero. 

For the losses incurred 

by SOEs, the Directors 

are still prone to being 

criminalized by criminal 

acts of corruption 

Article 19 adds one more paragraph, namely in 

paragraph (2) it reads "The Board of Directors 

is not responsible for SOE losses due to 

business actions with the principles of good 

faith and prudence." 

2. 

Article 5 Paragraph (2) of Law 

Number 19 of 2003 concerning SOE 

reads "The Board of Directors is 

fully responsible for the 

management of SOE for the 

interests and objectives of SOE and 

represents SOE, both inside and 

outside the court 

In substance, the word 

full creates multiple 

interpretations so that all 

losses suffered by SOEs 

become the full 

responsibility of the 

Board of Directors 

Article 5 Paragraph (2) is reconstructed to 

become: The Board of Directors is responsible 

for managing SOE for the interests and 

objectives of SOE and representing SOE, both 

inside and outside the court 

3. 

Article 97 paragraph (3) of Law 

Number 40 of 2007 concerning PT 

reads " 

Each member of the Board of 

Directors is personally responsible 

for the loss of the Company if the 

person concerned is guilty or 

negligent in carrying out his duties 

in accordance with the provisions 

referred to in paragraph (2) 

In substance, the word 

full creates multiple 

interpretations so that all 

losses suffered by SOEs 

become the full 

responsibility of the 

Board of Directors 

Article 97 Paragraph (3) is reconstructed to 

become "Each member of the Board of 

Directors is responsible for the Company's 

losses if the person concerned is guilty or 

negligent in carrying out his duties in 

accordance with the provisions referred to in 

paragraph (2) 

 

CONCLUSION 

 

Legal protection for directors of SOEs that are detrimental to state finances that currently applies relates to the Business Judment 

Rule Arrangement Not Strictly Stipulated in the SOE Law, there is no legal harmonization between Law Number 19 of 2003 

concerning SOE and Law Number 40 of 2007 About PT. The mechanism for appointing the directors of SOE is political in nature, 

the mechanism for separating the assets of SOE from state finances is not yet clear, the accountability mechanism for the directors 

of SOE which is financially detrimental has not been regulated explicitly. Weaknesses in terms of legal culture are that law 

enforcement against SOE losses is only oriented towards Corruption Crimes and there is no understanding between Business 

Actions and Corruption Actions in terms of SOE losses. Reconstruction of the Regulation on Legal Protection of Directors of SOEs 

that is Harming State Finances Based on the Value of Justice is that in Article 19 of Law Number 19 of 2003 concerning State-

Owned Enterprises, one more paragraph is added, namely in Paragraph (2) it becomes “The directors are not responsible for the 

losses of SOE because business actions with the principles of good faith and prudence, Article 5 Paragraph (2) is reconstructed to 

become: Directors are responsible for managing SOE for the interests and objectives of SOE and representing SOE, both inside 

and outside the court and Article 97 Paragraph (3 ) Law Number 40 of 2007 concerning Limited Liability Companies was 

reconstructed to become "Each member of the Board of Directors is responsible for the Company's losses if the person concerned 

is guilty or negligent in carrying out his duties in accordance with the provisions referred to in paragraph (2). 
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