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ABSTRACT

Marriage is a creature's behavior, basically people who marry are aimed at forming a happy and eternal family on the basis of
love and to obtain legitimate offspring by following the provisions set by sharia. The purpose of this research is to examine, analyze
and find the regulation of marriage agreements based on the value of justice. The type of legal research used is the socio-legal
approach. Sources of data used in this study include primary data and secondary data. Data collection was carried out through
literature and field studies. The data analysis technique in this dissertation uses qualitative descriptive. The results of the study
found that the current implementation of marriage agreement regulations in Indonesia is not based on justice values.
Reconstruction of justice-based marriage agreement regulations is to align Article 29 paragraph (2) of the Marriage Law with
Pancasila values of justice and Islamic values of justice. Reconstruction of marriage agreement regulatory norms by
reconstructing the phrases of Article 29 paragraph (2) of the Marriage Law.
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INTRODUCTION

Marriage is a creature's behavior, basically people who marry are aimed at forming a happy and eternal family on the basis of love
and to obtain legitimate offspring by following the provisions set by sharia.t

The Compilation of Islamic Law (hereinafter referred to as the Compilation of Islamic Law), in Article 4 states that a
marriage is valid if it is carried out according to Islamic Law, in accordance with Article 2 paragraph (1) of the Marriage Law, and
furthermore Article 5 paragraph (1) of the Marriage Law states that order is guaranteed marriage, for Islamic society every marriage
must be recorded.?

Before the marriage takes place, the prospective husband and wife who will marry are allowed to make a marriage
agreement. In making a marriage agreement, there is no coercive element, meaning that if one party does not wish to enter into a
marriage agreement, the other party may not force itself to enter into it.3

The agreement in a marriage is an agreement that regulates the consequences of the marriage bond, one of which is in
the field of property. Marriage agreements rarely occur in native Indonesia, due to the strong kinship between husband and wife,
as well as the strong influence of customary law. Basically marriage is a binding agreement physically and spiritually on the basis
of faith. That is because some people think that a marriage is a mere agreement in society between a man and a woman, such as an
agreement in buying and selling, leasing and so on.*

In Indonesia, there are 3 (three) laws and regulations that regulate matters of marriage agreements, namely the Civil
Code (KUHPerdata) or Burgerlijk Wetboek (BW), the Marriage Law, and the Compilation of Islamic Law. Since the enactment
of the 1974 Marriage Law, there has been unification in the field of Marriage Law in Indonesia, except to the extent that this law
has not or is not regulated, then the old regulations can be used.®

Even though the law regulates marriage, further its substance also regulates matters related to marriage or all legal
consequences related to marriage, so that this can be categorized as Family Law.® The marriage agreement is a term taken from
the title of Chapter V of the Marriage Law, containing one article, namely Article 29. While the meaning of this marriage agreement
is not obtained an explanation, there is only a regulation on when the marriage agreement is made, regulates its validity, when it
comes into force, and can the agreement be changed. the marriage, but it is not regulated regarding the substance of the agreement
as stipulated in the Civil Code. A marriage agreement is an agreement or agreement made by the prospective husband and wife
before or at the time the marriage takes place to regulate the consequences of the marriage on their assets.”

! Marsidah, Perjanjian Perkawinan Antara Suami Istri Berdasarkan Undang-Undang Perkawinan, Jurnal Solusi, Volume 18 Nomor
2, Bulan Mei 2020, page.219.

2 Sonny Dewi J., 2015, Harta Benda Perkawinan: Kajian Terhadap Kesetaraan Hak dan Kedudukan Suami dan Istri atas
Kepemilikan Harta dalam Perkawinan, Refika Aditama : Bandung, page.2-3.

3 Sonny Dewi Judiasih, et.al, 2018, Perjanjian Perkawinan Setelah Berlakunya Putusan Mahkamah Konstitusi Nomor 69/PUU-
XI111/2015, Cakra : Bandung, page. 3.

4 Wirjono Prodjodikoro, Op.Cit., page.8.

5 K. Wantjik Saleh, 1982, Hukum Perkawinan Indonesia, Ghalia Indonesia, Jakarta, page. 3.

6 Hanafi Arief, 2016, Pengantar Hukum Indonesia dalam Tatanan Historis, Tata Hukum dan Politik Hukum Nasional, PT. ILKIS
Pelangi Aksara, Yogyakarta, page. 199; Lihat pula J. Satrio, Op. Cit, page. 4.

7 Soetojo Prawirohamidjojo, 1986, Pluralisme Dalam Perundang-Undangan Perkawinan Di Indonesia, Airlangga

University Press, Surabaya, page.57.
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RESEARCH METHOD

The paradigm in this study is constructivism, in this study law is seen as a multiple and varied reality. 8Law lies in the mental
construction of each person who has different individual and social experiences including the experiences of researchers and
informants, so that law is diverse and plural. °The type of legal research used is (socio-legal approach). This research is intended
to study and examine the interrelationships associated in real terms with other social variables. 1°The data sources used in this
study include primary data and secondary data. Data collection was carried out through literature and field studies. The data analysis
technique in this dissertation uses qualitative descriptive.l!

DISCUSSION
1. Current Implementation of Marriage Agreements in Indonesia

Most Indonesian people still consider it taboo regarding the existence of a marriage agreement. Agreements made before marriage
are often interpreted as having in mind that there will be a divorce in the household. This is because the marriage agreement is
considered as a form of insincerity in undergoing marriage. Couples are considered ready for divorce and even women are
stigmatized materialistically when discussing marriage agreements.

However, in this era of disruption which then continued into this era of society, there was a shift in the stigma towards
this marriage agreement so that the Indonesian people increasingly considered it important as a supporter of success in carrying
out their domestic marriage, to achieve the goal of a happy, eternal and lasting marriage. Apart from these objectives, of course
the marriage agreement also and of course creates legal consequences for the husband and wife, as well as for the third parties
involved.

In general, the marriage agreement regulates the assets of each party, including the debts and credits of each party. As
an example of the implementation of marriage agreements in Indonesia, among others:

1. Marriage Agreement Between Entis Sutisna (Sule) and Nathalie Holscher

The marriage, which took place on November 15 2020, was based on and agreed upon with a commitment that must be fulfilled
by both of them, with the aim of perpetuating their household.

There are three commitments expressed by Sule and Nathalie to become the basis for their marriage, namely: first, if
there is a problem, it will be resolved immediately within one day; secondly, lower each other's prestige, must be humble to one
another; and third, must always be together.

Not only these three commitments, Sule and Nathalie also have four marriage agreements, which agreements cannot be
violated, namely: first, both parties agree not to have intimate scenes with their co-stars; secondly, openness in which one cannot
hide anything from one another; third, mutual permission before buying anything; and fourth, both parties agreed not to shoot with
ex-girlfriends.'?

Less than two years of marriage, Nathalie then sued Sule for divorce through the Cikarang Religious Court on July 20,
2022%3, with an agreement that the children were raised by Nathalie, and Sule provided a living for the child of Rp. 25 million per
month, as well as Alphard cars, Mazda cars, and a house for Natahalie.

2. Marriage Agreement Between Lesti Kejora and Rizky Billar

Unlike marriage agreements in general that address property issues, the marriage agreement between Lesti Kejora and Rizky Billar
is more about household issues.
The contents of the marriage agreement, namely:4
1) Always on call. Lesti Kejora hopes that after marriage she will always be informed by her husband. Lesti requested that
Rizky always contact her via video call;
2) Celebrate Anniversary every month. Lesti Kejora also wanted them to celebrate their wedding anniversary every month,
where Rizky had to give her roses;
3) There must always be time. Lesti requested that Rizky always make time in the midst of his busy life;
4) Kiss the forehead. Rizky Billar wanted every time he left for work he could always kiss Lesti on the forehead;

8Erlyn Indarti, Orasi limiah: Menjadi Manusia Merdeka: Menggagas Paradigma Baru Pendidikan Hukum untuk Membangun Masyarakat Madani,
Sumber Guba dan Lincoln, page. 24

® Loc.Cit.

10 |_exy J. Meleong, 2002, Op.Cit. page. 3.

1 Anis Mashdurohatun, et.al. Authority Of The Constitutional Court In The Dispute Resolution Of Regional Head Elections, Lex Publica, Vol.
VI, No. 1, 2019, pp. 52-60. Faisal Sadad, The Ideal Regulatory Construction Of Jointly Owned Waqf Land Based On Justice Values, Journal of
Islamic, Social, Economics and Development (JISED), Volume: 4 Issues: 17 [March, 2019] pp. 89 - 103]

2 Thomas Manggalla, 22 November 2020, Sule dan Nathalie Holscher Bikin Perjanjian Nikah, Begini Isinya, melalui Sule dan
Nathalie Holscher Bikin Perjanjian Nikah, Begini Isinya, melalui https://lifestyle.sindonews.com/read/241394/187/sule-dan-
nathalie-holscher-bikin-perjanjian-nikah-begini-isinya, accessed on 17 August 2022.

13 CNN Indonesia, 10 Agustus 2022, Isi Harta Gana-Gini Sule dan Nathalie Usai Resmi Cerai, melalui
https://www.cnnindonesia.com/hiburan/isi-harta-gana-gini-sule-dan-nathalie-holscher-usai-resmi-cerai, accessed on 17 August
2022.

14 \Waode Nurmin, Loc.Cit.

116


https://lifestyle.sindonews.com/read/241394/187/sule-dan-nathalie-holscher-bikin-perjanjian-nikah-begini-isinya-1606032704?showpage=all
https://lifestyle.sindonews.com/read/241394/187/sule-dan-nathalie-holscher-bikin-perjanjian-nikah-begini-isinya-1606032704?showpage=all

South East Asia Journal of Contemporary Business, Economics and Law, Vol. 28, Issue 3 (April)

ISSN 2289-1560

5) There should be no bolsters. Rizky also asked that there should be no bolsters between them;
6) Be open about passwords and ATM PINSs. It turned out that Rizky Billar had prepared a letter affixed with a stamp duty, in
which they promised to be open to each other, including about cell phone passwords, social media passwords, and ATM PINSs.

3. Marriage Agreement Between Ria Ricis and Teuku Ryan

The marriages of other celebrity couples that are of concern to the Indonesian people are Ria Ricis and Teuku Ryan. Likewise with
the couple Lesti Kejora and Rizky Billar, they made a marriage agreement that did not question assets, but the agreement was
related to:*

1) The shooting offer, namely regarding the prohibition of intimate scenes with other people in front of the camera. They

even agreed not to touch or stare at the opposite sex even in the context of acting;

2) Must always hold hands;

3) Ryan also asks Ricis at least once a year to visit his hometown in Aceh;

4) Ricis also asked Ryan to agree to appear as a member of family content on the YouTube channel

4. Marriage Agreement Between Venna Melinda and Ivan Fadilla

This celebrity couple got married in 1993. However, their marriage decided to divorce in 2013. Venna and Ivan arranged the burlap
property by making a prenuptial agreement.

The agreement stated that the property acquired by lvan became joint property, while the property obtained by Venna was
personal property for Venna. However, even though the agreement has clearly regulated the division of assets. In fact, Venna and
Ivan were still at odds about the division of the property after the divorce, which was because Venna wanted the house she is
currently living in because the house is in Venna's name, but for 10 years it was Ivan who paid the mortgage for the house. By the
South Jakarta Religious Court, the case was won by Ivan, but at the review level at the Supreme Court, the case was won by Venna
Melinda.®

5. Marriage Agreement Between Venna Melinda and Ferry Irawan

Venna Melinda's second marriage also drew various criticisms, especially now that at the age of her marriage which has just entered
10 months, Venna has reported Ferry Irawan to the East Java Police Headquarters Criminal Investigation Unit, for the case of
Domestic Violence (KDRT) that Venna experienced.

Previously, these two celebrity couples also made a pre-nuptial agreement, which made the Notary warn Ferry Irawan about
the contents of the agreement, because the contents of the agreement were that all assets owned by Venna Melinda remained the
property of Venna Melinda, and so did the assets acquired during the marriage. everything will belong to Venna Melinda,*” and
the contents of another agreement that Venna required of Ferry were regarding a diet ban and not smoking much.8

6. Marriage Agreement in Divorce Lawsuit No. 1499/Pdt.G/2021/PA.Bpp*®

The Plaintiff married the Defendant on April 8, 2021, and decided to file for divorce on September 14, 2021, because since the
end of May 2021, the Plaintiff and Defendant's households began to get out of harmony and there were frequent disputes and
fights, because after a few weeks of marriage The defendant has a snack video social media application account. Even though
before marriage, the Plaintiff and the Defendant had made a prenuptial agreement, one of which was between the Plaintiff and the
Defendant, promising not to have social media application accounts such as Facebook, Instagram, and only being allowed to have
a social media account, namely WhatsApp, and also not having an affair, not being able to save phone numbers. another man and
vice versa. When the Plaintiff asked about the snack video account, the Defendant replied that he wanted to make more money in
a high and passionate tone of voice that caused him to be excessively angry.

In addition, one of the prenuptial agreements between the Plaintiff and the Defendant also regarding the distribution of
income and expenses to meet household needs and to pay for motorbike repayments. However, the Defendant did not trust the
Plaintiff in using the finances. This happened when the Plaintiff fell ill so that the Plaintiff did not get money and had to fulfill
household needs by being forced to take some money from the Defendant, and when the Defendant found out about this, the

15 Elang Riki Yanuar, Loc.Cit.

16 Fachrur Rozie, 11 Mei 2016, Kuasa Hukum: Perjanjian Nikah Venna Melinda dan Ivan Fadilla Aneh, melalui
https://www.liputan6.com/showbiz/read/2504195/kuasa-hukum-perjanjian-nikah-venna-melinda-dan-ivan-fadilla-aneh, accessed
on 24 August 2022.

17 Ardhina Trisila Sakti CC, 11 Januari 2023, Inilah Isi Perjanjian Pranikah Venna Melinda dan Ferry Irawan, Notaris Sempat Tak
Percaya, melalui https://bangka.tribunnews.com/2023/01/ 11/inilah-isi-perjanjian-pranikah-venna-melinda-dan-ferry-irawan-
notaris-sempat-tak-percaya, accessed on 12 January 2023.

18 Asytari Fauziah, 8 Maret 2022, Isi Perjanjian Pranikah Venna Melinda Dan Ferry Irawan Buat Notaris Syok Hingga Akui Baru
Pertama Buat, melalui https://www.pikiran-rakyat.com/entertainment/pr-013920299/isi-perjanjian-pranikah-venna-melinda-dan-
ferry-irawan-buat-notaris-syok-hingga-akui-baru-pertama-buat?page=4, accessed on 12 January 2023.

19 Balikpapan Religious Court Decision Number 1499/Pdt.G/2021/PA.Bpp, November 4, 2021.
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Defendant immediately got so angry that he said harsh words to the Plaintiff because the Defendant felt that the money that should
have been paid to pay the installments for the Defendant's motorbike was instead used for the needs of the Plaintiff, even though
the Plaintiff used the money for shared household needs and also for the Defendant's food needs. And since August 25, 2021, the
Defendant left the joint residence until the quo lawsuit was filed.

Against this lawsuit, the Defendant still wants to maintain his household with the Plaintiff and does not want a divorce.
However, the Panel of Judges concluded based on the facts revealed at trial that the Plaintiff and Defendant's households were no
longer harmonious, disputes and quarrels often occurred, and it was difficult to reconcile, also the Plaintiff and Defendant had
separated residence and had never gathered again as husband and wife. By taking into account the jurisprudence of the decision of
the Supreme Court of the Republic of Indonesia No. 38.K/AG/1990 dated October 5, 1991 and the jurisprudence of the Supreme
Court of the Republic of Indonesia No. 534.K/Pdt/1996 dated 18 June 1996, as well as the jurisprudence of the Supreme Court of
the Republic of Indonesia No. 237.K/AG/1998 dated March 17, 1999, it is seen as a fact that is sufficient and in accordance with
the reasons for the divorce as referred to in Article 39 paragraph (2) of the Marriage Law jo. Article 19 letter f PP No. 9 of 1975,
jo. Article 116 letter f KHI, so that such a household has no hope of being able to be maintained anymore because it has broken up
(broken marriage), and therefore the goal of marriage to form a Sakinah, mawaddah and rahmah family is impossible to materialize
and the Plaintiff's claim must be granted.

7. Marriage Agreement in Case No. 526/Pdt.G/2012/PN.Jkt.Sel?°

Denis Antony Michael Keet as the Plaintiff, against Yeane as the Defendant, Notary Lieke L. Tukgali, SH. as Co-Defendant I, and
the DKI Jakarta Provincial Population and Civil Registry Office as Co-Defendant Il, with the principal case being the cancellation
of the marriage agreement, vide Deed No.44 dated 29 April 2003 concerning Copy of Marriage Agreement Outside Each Wealth
Partnership.

The Plaintiff and Defendant got married in Melbourne Australia on May 18 2002, and was recorded on Co-Defendant I1 for
the marriage which took place on June 30 2022 in Jakarta, while the marriage agreement was made on April 29 2003, and was
registered on Co-Defendant Il with No. 61/AI/PP/2003, dated 19 May 2003.

The Panel of Judges decided the case by declaring the marriage agreement null and void, vide Deed No. 44 dated 29 April
2003 concerning Copy of Marriage Agreement Outside Each Wealth Partnership, on the basis of the consideration "that the
marriage agreement is contrary to Article 29 paragraph (1) of the Marriage Law jo. Article 147 of the Civil Code, which basically
states that the marriage agreement is made before or during the marriage. Thus the marriage agreement is null and void."

8. Marriage Agreement in Case No. 936/Pdt.G/2016/PN.Shy?*

Kety Kogin as Plaintiff, against Djoko Susilo as Defendant, Ninik Sutjiati, SH. as Co-Defendant I, and Moh. Suharto
Wardoyo, SH., M.Hum. as Co-Defendant Il, with the principal case being the cancellation of the marriage agreement, because
according to the Plaintiff there was fraud, coercion or misdirection in the making of the marriage agreement.

The plaintiff and the defendant married on May 29 2011, while the marriage agreement was made on April 6 2011, so that
the marriage agreement does not conflict with Article 29 paragraph (1) of the Marriage Law. The contents of the marriage
agreement are as follows:

Article 1: There will be no mixing of assets between the two parties who are getting married, in this case there will be no mixing
of income and livelihood and other assets with any name whatsoever;

Article 2: Property owned and carried by each party at the time the marriage took place and or which will be obtained later becomes
the property of each party, as well as debts incurred or incurred by each party;

Article 3: The wife still has the right to control her property, both fixed and movable property and uses it freely for a livelihood or
other income, which is obtained in any way whatsoever the wife hereby how much power is required by the party the
husband to take all actions regarding the management and administration without the need for the husband's assistance;

Article 4: All household expenses and other expenses and expenses incurred due to marriage as well as education and maintenance
costs for children born from their marriage are entirely borne by the husband and must be borne and paid for by him.
And the wife's side is free from this obligation;

Article 5: Clothing and body jewelry as well as books, certificates of title, tools relating to each other's studies or work which are
available at one time as well as when the marriage is terminated either due to divorce or because one of the parties dies
remains the property and rights of each and is considered as the innate property of each party when the marriage takes
place. "All household items including utensils for eating, drinking, sleeping, which were in the husband and wife's house
at the time the marriage was terminated or at the time the reckoning was held according to law will be considered the
property of the wife so that these items will not be procured and cannot be prosecuted. so that an account is held”;

Article 6: Property obtained in any way after the marriage took place must be proven by a list or other evidence.

The Panel of Judges is of the opinion that based on the argument that the Plaintiff's lawsuit is connected with the evidence
of the parties presented at the trial, there is no evidence indicating that fraud, coercion or deception was committed by the Defendant
or the Co-Defendant in making the said marriage agreement, and it is proven that the marriage agreement has fulfilled the
requirements as stipulated by law, so that the plaintiff's claim should be rejected.

The implementation of marriage agreements in Indonesia has become increasingly a concern for couples who wish to
marry and couples who are married, especially regarding assets where if one of the partners is a foreign national, of course based
on the provisions of the law in Indonesia cannot own assets. So in order to secure and guarantee the rights of spouses who are
Indonesian citizens, a marriage agreement must be made in their marriage.

20South Jakarta District Court Decision No. 526/Pdt.G/2012/PN.Jkt.Sel, dated 24 April 2013.
2 Surabaya District Court Decision No. 936/PDt.G/2016/PN.Shy, on 20 April 2017.
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In addition to agreements regarding assets, more and more marriage agreements also contain clauses regarding behavior,
actions that may and may not be performed, as well as other wishes with the aim of perpetuating the life of the household.

2. Marriage Agreements in Malaysia and in the United States

Marriage is considered the first step towards forming a family, traditionally every individual couple who wants to start and build
a family together needs to go through the marriage stage. The classical definition describes it as a bond between individual men
and women that is legitimate and recognized in terms of law, culture, religion and official customs.?

There are several requirements that must be met by certain parties before a marriage takes place in Malaysia, the
conditions referred to are:?

a. Candidate Age Limit.

b.  Agreement of both Parties.

c.  Prohibition of marriage because of kinship.
d. Follow the prescribed marriage procedures.

Therefore, to understand the definition of marriage comprehensively, it cannot be interpreted as a partial definition of
marriage, but must be interpreted as a whole. If we interpret it as a whole, the meaning of marriage will have value, according to
Ahmad Azhar Basyir (d. 1415 H/1994 AD) this value is divided into three as follows:?*

1) Religious activity

As a Muslim, we should believe that the marriage relationship is not only the relationship between a man and a woman, but

more than that. Marriage is an activity in religion, even this is worship. Marriage is a worship that unites men and women

with a physical and spiritual bond that begins with a sacred agreement (akad). Where what unites them is not because of a

mere agreement, but there is a basis of belief from religious teachings.

2) The Value of Human Social Events

By getting married, a person is seen as having a higher social level/position in society than those who are not married. Not

only for those who are getting married, but for their families as well and the children who will be born later. Especially for

women, marriage is an honor. Because not all women in this world can enjoy a marriage. if we look at the life behavior of
westerners, many of the women there tend to be single parents or not married. They think that marriage is a troublesome
bond so they are not free to act like single people.

3) Value of Legal Certainty

From a legal point of view, marriage is a legal act that ultimately binds both parties between a man and a woman. This bond
creates consequences of rights and obligations between husband and wife that must be fulfilled by each party. Marriage must
be done based on faith and according to their respective religions, this is an elaboration of the value of legal certainty for the
beliefs of each partner. Even in terms of marriage administration, the state is present to create the value of legal certainty for
each other's beliefs, this is an elaboration of the value of legal certainty, namely by recognizing a marriage if the marriage is
recorded in an institution/agency regulated by the state.

Therefore, the meaning of the notion of marriage is not as simple as someone who thinks marriage is a mere agreement,
because in marriage there are noble values from religion. By knowing the meaning of the notion of marriage, it is hoped that the
understanding of marriage can be harmonized with the practices in society.

Malaysia is a country based on an Islamic state. The law also originates from or uses Islamic law, although there are
some legal sources that adopt and originate from English law products, as we know, Malaysia is a former colony of the United
Kingdom, it would be ironic if the law did not take the law from that country. In matters of civil law, Malaysia applies different
legal rules, not all applications of law in force in Malaysia are the same, but depend on the laws of each region, especially civil
law regarding marriage matters in Malaysia.

Malaysia is a federal state, consisting of 13 states. Eleven states, namely Johor, Keddah, Kelantan and Malacca, Negeri
Sembilan, Pahang, Perak, Perlis, Pualu Pinag, Selangor and Terengganu are located in the Malay Peninsula (Malay Peninsula),
also known as West Malaysia. Two more parts, namely Sabah and Sarawak, are in the Borneo region (northern island of Borneo)
or also known as East Malaysia.?> And there is another federal territory consisting of Kuala Lumpur, Putrajaya and Labuan.

In terms of laws governing family matters, Malaysia has three types of laws. First, the Deed of Renewal of the 1976
Marriage and Divorce Law, was intended for non-Muslims and non-natives or children of the country. Both the Deed and the
Enactment of the Islamic Family Law. The three laws are for indigenous children of the land of Sabah and Sarawak).

In general, the law relating to marriage and divorce in Malaysia is intended for the deed to renew the 1974 law (marriage
and divorce) (deed 164) which is then referred to as a deed. In this case, all marriages in Malaysia must be according to this Deed
unless it is excluded. Meanwhile, the practices and procedures for marriage and divorce are designated according to the methods
of updating the 1982 (Marriage and Divorce) Act. should be used and followed as nearly as possible. However, the use of the
stated principles and methods ceases if they conflict with the suitability of local usage.?”

Before this deed was enforced (enacted) marriages of local people in this country were generally related to customary
practices and prevalence according to people and beliefs. Meanwhile, the written law that existed before this deed only applies to

22 Rozumah Baharudin dan Rumaya Juhari, 2013, Pengantar Perkahwinan dan Keluarga, Universiti Putra Malaysia, UPM Serdang,
Malaysia, page. 2

2 Lili Rasjidi, Op.Cit, page. 38

24 Umar Haris Sanjaya dan Aunur Rahim Fagih, Op.Cit, page, 15-16

% Azni, Op.Cit., page. 151

% |pbid, page.152

27 Shamsuddin Suhor dan Noor Aziah Mohd Awal, 2007, Undang-undang Keluarga (Sivil), Selangor, Sri Perkembangan Undang-
undang di Malaysia : Dawama Sdn.Bhd, page. 66
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certain groups in certain areas of the country and there is no compulsion in its use. It is not something that is uniform and its use
is not thorough.?®

Marriage in Malaysia should be based on several important factors to ensure happiness, including:2

1. Marriage is based on piety to Allah. Without tagwa, there is fear that marriage will not reach its conclusion, in addition,
marriage is also an act of worship and sunnah.

2. Marriage should also be based on the feelings of Al Mawaddah and Ar Rahman. Without these two things the marriage will
be destroyed and only dreams will remain.

3. Ahousehold also needs to be founded on the basis of living together in a good way that is acceptable to Allah SWT.

4. Marriage is also based on trust and responsibility, not mere will. A mandate should be carried out as well as possible, while
responsibilities are carried out honestly and sincerely.

In terms of marriage law and marriage procedures, Indonesia and Malaysia have several similarities, namely:

1. There is a special law that regulates matters of marriage and divorce.
There is a judge's guardian if the guardians of the family parties cannot represent them.
3. There are pre-marital courses for couples who want to get married and divorce sentence when the marriage contract takes
place.
4. Both allow polygamy (with terms and conditions that apply).
5. There is a Religious Court which regulates family law issues for Muslims. but in this case in Malaysia it is known as the
shari'ah court.
6. Both allow mixed marriages.
7. Both have special courts to regulate non-Muslim marriage and divorce issues.
While the differences are:
1. Because Malaysia is a federal state, each Malaysian state (in this case is a state) has differences in the procedures for filing
marriages and divorces.
2. Apart from that, there is an age for men who want to get married
3. Malaysia does not include or include a marriage agreement in its marriage law.
4. Even though Malaysia is a former British colony, in terms of prosecuting polygamy irregularities and couples who commit
adultery, Malaysia applies a stricter legal concept.

As for the reasons behind these similarities and differences, this can be seen from the different legal systems of Malaysia
and Indonesia, because Malaysia was a former British colony while Indonesia was a former colony of the Netherlands and Japan.
If we look at the laws brought by the two colonial countries, we can see that England is a country that adheres to the Angli-Saxon
legal system, which means that England uses jurisdiction to take legal action. Meanwhile, the Netherlands is a country that adheres
to a continental European legal system, which means that the Netherlands prefers to use laws to take legal action.

The Malaysian Muslim Family Law, which also mentions the possibility of making divorce and marriage agreements. This
possibility is mentioned, for example, in Article 22 of the Selangor Law (Islamic Family Law of State of Selangor, Enactment
2003). There are three reasons that can be included in the divorce decree. First, the husband leaves his wife for 4 months,
intentionally or not. Second, the husband does not provide a living while the wife obeys her husband. Third, the husband does
something that makes the wife disabled/sick. As an addition, the law of pronouncing sighat taklik divorce in Malaysia is not
mandatory, but it still applies even if it is not said.%® This is the same as the arrangement of marriage agreements in Indonesia,
which also divides the form of marriage agreements into taklik talak and other marriage agreements, it's just that the implementation
of the pronunciation of taklik talaq in Indonesia has become a custom to be carried out after the consent granted is pronounced.
Meanwhile, marriage agreements in both Malaysia and Indonesia are equally positioned as an alternative or option for the parties
who wish to make them, and both do not have a clear format regarding what and how the form and contents of the marriage
agreement are.

In contrast to Malaysia, which adheres to the concept of an Islamic state, the United States is a secular country where the
state is neutral in matters of religion. The state does not support religious people or people who are not religious, or in other words
the state does not interfere or does not interfere in the affairs of the private life of each citizen's religion.

A secular state treats all citizens as equals, even if their religion is different. The state also does not discriminate against
residents of certain religions. A secular state protects the freedom of religion of all its citizens. The state separates and prevents
religious matters from interfering in government affairs and prevents religion from controlling political power.

In American law, the term marriage is called marriage, marriage, or matrimony. In the Act section 3 letter a Defense of
Marriage Act 1996 it is stated that the definition of marriage is "only a legal union between one man and one woman as hushand
and wife, and the word spouse refers only to a person of the opposite sex who is a husband or a wife”. The definition of marriage
can also be known from the Black's Law Dictionary, namely "Marriage is a legal union of one man and one woman as husband
and wife" 3!

In this definition it appears that marriage is a legal relationship between a man and a woman, hereinafter referred to as
husband and wife of different sexes, that is, men and women are not of the same sex. However, America legalizes the relationship
between same-sex couples and allows same-sex couples to enter into marriages.

In America, marriage is also defined as a contractual relationship, namely a condition related to or related to a contract
made by the parties. The parties to the contract are male and female and with marriage, the position of both parties has a new legal
status, namely as husband and wife.

N

28 |bid, page. 66-67.

29 http:/fii.islam.gov.my/articles/munakahat/munakahat.php diakses, pada on 5 januari 2023

30 Khoiruddin Nasution, Menjamin Hak Perempuan dengan Taklik Talak dan Perjanjian Perkawinan, Jurnal UNISIA, Vol . XXXI
No . 70, Desember 2008, page . 339

3 Hendri Campbell Black, 1978, Black’s Law Dictionary, West Publishing Co., United State of American, iaie.879
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The philosophical foundation of American marriage law is contained in United States legislation, namely the United
States Family Code and the Defense of Marriage Act 1996, H.R.3396 which is abbreviated as doma 1996 established by President
Clinton.3?

The Family Code consists of 265 chapters and 266 sections. The Doma regulates the improvement of several articles in
the United States Code, for example in improving the definition of marriage. Marriage or marriage in doma is defined as a legal
relationship between a man and a woman as husband and wife. Thus, only men and women can enter into marriages, not same-sex
marriages.3?

The requirements for marriage are specified in sections 2.001 to 2.405 of the Family Code. These requirements can be
divided into two types, namely:3*

1. Validity of marriage, namely conditions relating to the validity of marriage. There are four conditions that make marriage
legal in the American legal system, namely:

a.  Consent, namely the agreement of both parties to be able to carry out the marriage;

b.  Age, which is 18 years old. Each state has different age classifications, such as 18 years, 19 years, and 21 years. If the
prospective bride and groom are less than the specified age, they must seek approval from their parents;

¢.  Capacity, namely the ability to get married is an adult, that is 18 years old;

d. Between close relatives, namely marriages that are prohibited because there is a very close kinship between the prospective
bride and groom, such as their parents, grandchildren, grandparents, uncles, aunts or nephews.

2. Formalities of marriage, namely requirements relating to the announcement of marriage.

Marriage agreements in American law are referred to as premarital agreements which are regulated in sections 4,001 to
sections 4,004 of the American Family Code. This agreement is a marriage agreement made between husband and wife based on
the results of reflection, unanimity and attention from both parties and takes effect after the marriage takes place.*

This marriage agreement is made in written form and signed by both parties who make the agreement and by a notary.
The contents of this agreement are the rights and obligations of one of the parties to the property obtained when and where the
object is obtained.®® There are also rights and obligations between parents and children that are regulated in American marriage
law. These rights and obligations are regulated in articles 151.001 to article 151.002 of the United States family code, which include
the following:

1. The right to physically possess, namely to direct moral and religious education and designate the child's residence

2. Caring for, supervising, and protecting the child

3. Supporting children, including providing clothing, food, shelter, medical and dental care and their education

4. Guardian to manage the child's assets, as an agent of the United States or a foreign government. Except as provided for in
article 264.0111 the right to receive services and income from children

5. Theright to consent to child marriage, enlistment in the United States armed forces medical and dental and psychiatric care
Psychology and surgery

6. The right to represent the child in legal action and make other decisions of substantial legal significance regarding the child

7. The right to receive and provide receipts for child support payments and to withhold or disburse funds for the benefit of the
child

8.  The right to inherit from and through children

9. The right to make decisions about the education of children

10. Other rights or duties that exist between parents and children by law.

As for the annulment of marriage, which is called an annulment, it also applies in United States marriage law. An
annulment of marriage is a United States court process to grant an annulment of a marriage proposed by one of the parties
accompanied by the reasons for the annulment of the marriage. The cancellation of the marriage is regulated in section 6.102 to
section 6.111 of the United States family code. The regulation states 9 (nine) reasons for annulment of marriages submitted to
court, namely:

1. Annulment of marriage of person underage 18. An annulment of marriage for this reason can be submitted to the court due
to:
a. The age of one of the parties at the time of marriage is less than 18 years;
b.  Without parental consent;
c. No court orders.
Parties who can apply for annulment of marriage in the American legal system are:
Friends for the benefit of the parties who are underage;
Her parents;
Appointed manager;
his guardian;
Responsible agency;
Court. The procedure for filing an annulment of a marriage is submitted within 90 days from the day the marriage is
carried out or from the time the marriage took place specially submitted by a friend.
2. Underage annulment barred by adulthood, namely an annulment of marriage that cannot be submitted by the parents or
guardians or others because the child is already 18 years old.

~o o0 o

32 Beni Ahmad Saebani, Dewi Mayaningsih, dan Ai Wati, 2016, Perbandingan Hukum Perdata, CV. Pustaka Setia, Bandung, page. 137-138
% bid, page. 138.

3 Ibid.

% Section 4.001 ayat (1) Family Code Amerika Serikat.

% Section 4.002 Family Code Amerika Serikat
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3. Discretionary annulment of underage marriage, namely the annulment of marriages against minors on the basis of a policy
implemented by the court. The reasons used by the court in submitting an annulment of marriage that can be considered by
the court, namely: the welfare of the parties; the woman's pregnancy.

4. Impotence, namely the husband is powerless, impotent or has no power to have intercourse with his wife, the court will grant
the request of one of the parties, if:

a.  One of the parties is permanently impotent at the time of marriage;
b. The applicant (wife) did not know that the prospective husband was impotent at the time of marriage;
c.  The Petitioner cannot live voluntarily with the other party since the existence of said impotence.

5. Fraud, duress, or force, namely a marriage based on deception, coercion, or the power of another party to enter into a

marriage.

Mental incapacity, namely one party does not have the mental ability to agree to the marriage or the ceremony in the marriage.

Concealed divorce, which is a divorce that is carried out in secret.

8. Marriage less than 72 hours after the issuance of a license, namely a marriage that takes place less than 72 hours after the
issuance of a license. The court can annul the marriage if there is a violation of the implementation of the wedding ceremony
according to Article 2.204 of the United States family code.

9. Death of party to voidable marriage, which is one of the reasons for canceling a marriage because one of the parties dies.
As for the dissolution or dissolution of marriage according to American law, it is regulated in sections 6,001 to 6,007 of the

American Family Code. Dissolution of marriage is known as dissolution of marriage.®’

The court will decide on a marriage if it has fulfilled the reasons put forward by the parties to the court point seven reasons
for dissolving or breaking up a marriage listed in sections 6.001 to 6.007 of the American family code, namely:38

1. Insupportability, namely persistent disputes or conflicts carried out by married couples and there is no hope of reconciliation
between the two points. With persistent disputes, the court will grant a divorce request submitted by one of the parties.

2. Cruelty, namely cruelty or abuse committed by one party against another party so that the abused party cannot maintain his
household properly

3. Adultery, namely an act of adultery committed by one party against another woman or man

4. Conviction of felony, namely a criminal act committed by one of the parties in a marriage. The new court will grant the
request for divorce if it has been found guilty of committing a crime; has been imprisoned for 1 year; the criminal court has
not granted pardon to either party (has not been pardoned)

5. Abandonment, namely an action taken by one of the parties, by leaving the other party, either wife or husbhand, without his
permission and having left him for 1 year

6. Living apart, namely the action taken by the husband by not providing living expenses for his wife for 3 years

7. Confinement in mental hospital, namely the reason for filing a divorce suit by one of the parties because their partner has
been locked up or treated in a mental hospital and the illness they suffer cannot be cured
If one of these conditions is met, one party to a husband and wife who wants a divorce can file a lawsuit at the point court.

child custody arrangements; and providing living expenses for the child and his ex-wife.

In the American legal system, for a divorced wife, the court decides that the ex-husband is obliged to provide costs to his
wife, in addition to providing living expenses for his children from the results of his marriage to his ex-wife.

From the provisions of the United States Marriage Law, especially related to marriage agreements, it is clearer about the
form and content that can be agreed upon by husband and wife who will make a marriage agreement. Unlike the case with marriage
agreement arrangements in Indonesia which are still very general in nature, only referring to the agreement of the parties who made
them, so that the contents of the marriage agreements that are made are very diverse.

~N o

3. RECONSTRUCTION OF MARRIAGE AGREEMENT REGULATIONS IN INDONESIA BASED ON JUSTICE
VALUE

Marriage agreements in Indonesia are divided into 2 (two) forms, namely taklik divorce and other agreements that do not conflict
with Islamic law. Taklik talak is a promise made by a husband to his wife after the consent is granted, while the other agreements
referred to in the marriage agreement do not have specific conditions or formats for making them, so that the parties who make
them agree on various things as long as the parties agree, and do not conflict with the law. , religion, and decency.

Because there are no clear arrangements or instructions regarding the marriage agreement, the marriage agreement here is
equated with a civil agreement, which is only based on an agreement for its existence, and based on the principle of freedom of
contract for its contents.

Basically, it can be said that Islamic law recognizes freedom of contract. The freedom to contract in question is freedom
in determining the forms of agreements explored based on general propositions in Islam. The texts of the Qur'an and the Sunnah
of the Prophet as well as the principles of figh show that Islamic law adheres to the principle of freedom of contract.

In the Qur'an God says, "O you who believe, fulfill the contracts". The way to conclude freedom of contract from this
verse is that according to the principles of ushul figh (methodology of extracting Islamic law), the commandments in this verse are
obligatory. This means fulfilling the legal contract is mandatory. In this verse the contract is referred to in the plural form which is
given the article "al" and according to the rules of ushul figh indicates generality®. It can be concluded that any form of contract
must be fulfilled.

37 Subtitle C Family Code Amerika.
3 Beni Ahmad Saebani, Dewi Mayaningsih, dan Ai Wati, Op.Cit., hl. 142-143.
39 Muhammad Abu Zahrah, Ushul al-Figh (Ttp: Dar al-Fikr al-Arabi, tt), page. 157
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In the hadith of the Prophet it is stated: "Muslims are bound by their conditions (promises).*? This hadith, like the verse
above, shows that Muslims are bound by whatever conditions they agree on. In other words, they can make any conditions and
later the terms agreed upon are respected and bind them to fulfill them. If in positive law it is explained that making any form of
agreement is free within the boundaries of public order and decency, then in Islam, guided by the hadith, it appears that there is
leeway in determining the terms of the agreement.

In the al-Qur’an, there is no statement that limits the forms of agreements. God says: "O you who believe, do not eat
each other's wealth in a vanity way, except by way of trade that applies between you based on mutual likes." The first verse uses
the word ijarah (trade), which means conducting transactions by exchanging property. This shows that every transaction (exchange
of objects) is considered permissible and valid within the limits of not doing it in a "false” way. If this verse is related to the hadith
above, it shows that all forms of contracts made are permissible as long as they are not carried out in a false way, do not conflict
with the provisions of the syara', and there is no argument that forbids them. Thus, according to Islam, there are actually no strict
restrictions on how the agreement is formed. Some of the limitations contained in classical figh books are actually the scope of
several forms of agreements that existed at the time the book was compiled. Therefore, the further development of the type and
form of the agreement is not prohibited.

The existence of the agreement can be examined by looking at several muamalah principles in Islam, including: first,
basically all forms of muamalah are mubah, except for those prohibited in the Qur'an and Sunnah; secondly, muamalah is carried
out on a voluntary basis, without containing elements of coercion; third, muamalah is carried out on the basis of considerations of
bringing benefits and avoiding harm in people's lives; fourth, muamalah is carried out to maintain justice, eliminate tyranny
(injustice), gharar (full of deceit).**

According to the Hanbali and Maliki schools, the parties to the agreement (contract) are free to use conditions as long as
those conditions are beneficial to both parties, for example determining certain beneficial properties of the goods purchased.
However, they still stated that these conditions should not conflict with the will of syara'.*?

One of the important factors in the creation of an agreement is the existence of an element of willingness between parties
who merge themselves into the agreement. The second party pledges to the first party and mutually agrees with the bond. It must
be understood that the meeting of the two parties is a form of conformity in the desire to bring out the prevalence of syara' that is
sought by both parties. The contract can not only be realized by the real bond of two words, but also by the words of one party and
then the other party does something that shows his will. In fact, a contract can also occur with the existence of a bond between two
behaviors that can replace the position of the utterance, which can be understood by both parties, both in the form of actions and
gestures.

Thus it can be understood, that actually the core of the creation of the agreement is the realization of the will of the
parties entering into the agreement and there is compatibility between the two of them to carry out their mutual obligations, which
is indicated by the existence of expressions, writings, gestures, or actions. An agreement can bind the parties involved in it if it
fulfills the terms and conditions. The most basic pillars of the contract are consent and gabul.*?

Thus, the essence of the agreement is the achievement of an agreement between the two parties, in which one’s actions
are considered as a statement of will. A statement of will can be made in the form of an action which according to custom is
considered as an agreement. This action is also considered as a statement of willingness on a condition from one party, which
prioritizes the balance and fairness of the parties,

In terms of regulation of marriage agreements in Indonesia at this time it is associated with the growing development
and advancement of technology and science, which of course makes society more aware of the law and develops faster, creating
new hopes for improvements to existing regulations on marriage agreements.

The civil law system indeed makes everything in law both at the theoretical and practical levels placing formal rules as
everything. The flow of positivism is guided by formal legality, it is all written provisions that guarantee legal certainty so that this
situation often places the aspect of justice untouched. The legal perspective in civil law is positivistic with an autonomous law as
stipulated in the law alone without carrying out in-depth investigations into the aspect of justice, so that judges are said to be only
mouthpieces for the law. While the demand for law enforcement touches the essence of society's sense of justice, it is not just the
aspect of legal certainty, because this becomes an integral part in realizing the state's responsibility to guarantee a sense of justice
for its citizens. This hope is in line with the existence of a state which should indeed be present as a role holder in making its people
happy by ensuring the realization of justice for law enforcement.

William Knoke as described by HAR Tilaar explained that in the legal dimension of regulation of human life civil law
cannot regulate the diverse global human life. In his view, civil law is very mechanical, bureaucratic and must be proven, but
sometimes it is unfair. Therefore, in its development, ethical law is still needed which lies in the depths of the human heart because
it deals with integrity, reputation and human duties which are difficult to prove, such as civil law.**

In addition to the basic assumption that law is for humans and there is a mechanism in law to always be dynamic, the
hope is that law is always in a process (law as a process, law in the making) which operates as a means of achieving justice. The

40 Imam Bukhari, Shahih Bukhari: Kitab Ijarah, (Beirut: Dar al-Fikr, 1981) Il, page.52.

4 Ahmad Azhar Basyir, 1993, Asas-asas Hukum Muamalah: Hukum Perdata Islam, (Yogyakarta: Penerbit Perpustakaan Fakultas
Hukum Universitas Islam Indonesia, page. 10

42 Ensiklopedi Hukum Islam, Abdul Azis Dahlan, et,al. (ed), (Jakarta: PT. Ichtiar Baru Van Hoeve, 1996), |, page.67

43 Abdurrahman al-Jaziri, 1990, al-Figh ‘Ala al-Mazahib al-Arba’ah, (Beirut: Dar al-Kutub al-1Imiyah, 11: page.4

4 HAR Tilaar, 1997, Pengembangan Sumber Daya Manusia Dalam Era Globalisasi, Jakarta : Grasindo, page.112

123



South East Asia Journal of Contemporary Business, Economics and Law, Vol. 28, Issue 3 (April)

ISSN 2289-1560

emergence of the idea of progressive law is based on dissatisfaction with the use of a positive perspective in law enforcement
because it is often felt that it fails to fulfill justice.*

Progressive law opens awareness that the law is certainly not intended to give a deterrent effect by punishing someone
according to certain articles of legislation, but more deeply to realize justice. Eko Aminoto, in Kompasiana.com stated that it would
be good if law enforcement in our country implemented progressive law, a law that is not only bound by written regulations that
can be distorted, but a legal order that is in favor of the wider community for the purpose of law, namely the creation of social
justice. Discretion in progressive law is necessary because there is no law that is complete and in harmony with the times and is
different from the holy scriptures which can apply at all times.

In terms of making a marriage agreement, it must be seen from the perspective of mawashid al-shariah, namely the goal
to be achieved by the sharia so that human benefit can be realized. Benefit here, of course, achieves the goal of marriage as
determined by both positive law and Islamic law, namely towards, forming, and building a family that is sakinah, mawaddah,
warrahmabh, eternal, and everlasting. Likewise with regard to the contents of the intended marriage agreement, which of course
reflects the purpose of the marriage, and has legal consequences that are balanced and fair for the parties who make it. By
prioritizing these values in making a marriage agreement, the hope of achieving the goal of marriage that is sakinah, mawaddah,
warrahmah, eternal and eternal can be achieved, so as to prevent disputes, quarrels and even divorce in the household.

Thus, the regulation of marriage agreements in Indonesia must be reconstructed, with the following reconstruction:

Table/Chart/Schematic 5
Reconstruction of Article 29 paragraph (2) UU no. 1 of 1974 jo. UU no. 16 of 2019 concerning Marriage

Weaknesses
Avrticle 29 paragraph (2) therefore
needs to be reconstructed, because:

Article 29 paragraph (2)
Before being reconstructed Article 29 paragraph (2)

After being reconstructed

Article 29 paragraph (2) :
A marriage agreement cannot be
legalized if it violates the boundaries of
law, religion and decency

Article 29 paragraph (2) is not followed
by an explanation or specific rules
regarding what or how the intended
form or format of the marriage
agreement is, so that it can cause legal
uncertainty in its implementation. As if
all things can be agreed freely, which
can cause an imbalance in the position
of the parties, does not reflect the values
of decency that grow in society,
injustice, and the state of deception, and
coercion in the making.

What's more, the mindset and
understanding of the people who still
don't really understand the purpose of
making this marriage agreement, has

Article 29 paragraph (2) :

A marriage agreement cannot be
legalized if it violates the boundaries
of law, religion, decency and decency,
without any elements of fraud and
coercion, and reflects a balance of
rights and obligations, with the
following contents:

1. Protecting assets between husband
and wife;

2. Set the rights and obligations
between husband and wife;

3. Regulate rights and obligations
between parents and children; And

4. Protecting family members to avoid
Domestic Violence (KDRT).

resulted in the making of a marriage
agreement by most people just
following the trend, without prioritizing
the purpose of marriage and the purpose
and benefits of a marriage agreement
that should be.

CONCLUSION

The current implementation of marriage agreement regulations in Indonesia is not based on the value of justice, because it is
considered too general and without any supporting rules for making it, giving rise to legal uncertainty for its implementation.
Current weaknesses in the regulation of marriage agreements in Indonesia are due to the lack of outreach from relevant stakeholders
(Ministry of Religion, Office of Religious Affairs, population and civil records office) to the public, so that people do not yet know
the importance of marriage agreements; Obstacles in the customs of society where most of them still consider it taboo and
inappropriate to make a marriage agreement, because they actually think that they want a divorce in the household; The mindset
or understanding of the community regarding the purpose of making the marriage agreement itself. Most people make marriage
agreements only to follow trends, without any clear goals; as well as the absence of clear rules for the implementation of making
the marriage agreement. The reconstruction of the regulatory value of the marriage agreement is to align Article 29 paragraph (2)
of the Marriage Law with the Pancasila values of justice and Islamic values of justice. Reconstruction of marriage agreement
regulatory norms by reconstructing the phrases of Article 29 paragraph (2) of the Marriage Law.

4 Muhlas Hamidy, 2013, Aplikasi Hukum Progresif Dalam Penanganan Kasus Terorisme Oleh Densus 88 Guna Perlindungan
Hak Asasi Manus, dalam Mahrus Ali (Ed) Membumikan Hukum Progresif, Yogyakarta: Aswaja Pressindo, page.59
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