
South East Asia Journal of Contemporary Business, Economics and Law, Vol. 30, Issue 1 (Dec)                                                                               

ISSN 2289-1560 
 2023 

 

 39 

 

 

FULFILLMENT OF INDIGENOUS PEOPLES RIGHTS ON NATURAL RESOURCES AS 

CONSTITUTIONAL RIGHTS 

 
Marthen B.Salinding 

Aris Irawan 

 

 

ABSTRACT  

 

One of the rights of indigenous peoples that receives wide attention is the right to natural resources. On the one hand the rights of 

indigenous peoples have received recognition in article 18B paragraph (2) and Article 28I paragraph (3) of the 1945 Constitution 

of the Republic of Indonesia, but on the other hand the rights of indigenous peoples over natural resources collide with the state's 

knowing rights in Article 33 paragraph (3) the 1945 Constitution of the Republic of Indonesia so that the fulfillment of the rights 

of indigenous peoples over natural resources is difficult to realize. This type of research is a normative juridical research using 

statute approach and conceptual approach. The construction of legal norms in Article 18 B paragraph (2) and Article 28 

paragraph (3) is actually an imperative legal norm, but at the level of implementation in organic regulations most of the force is 

lost, so the nature of the legal norm becomes facultative. As a result, the state's constitutional obligation to fulfill the rights of 

indigenous peoples does not have a strong binding capacity, so that it is not easy to be made more concrete guidelines, procedures 

and mechanisms. 
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INTRODUCTION 

 

Of the many indigenous peoples' rights, the right to manage natural resources is an interesting topic because natural resources have 

a large role to play in maintaining the existence of indigenous peoples. Traditionally, indigenous peoples depend their lives on 

natural resources in their area of residence. They live traditionally which makes them able to fulfill their daily needs. Indigenous 

peoples are very dependent on the natural resources around them. For indigenous peoples, natural resources are a complete part of 

their lives, not only limited to economic assets, but also from religious aspects. 

 

Indigenous peoples have a historical and spiritual relationship with the natural resources where indigenous peoples live. If natural 

resources are disturbed, by the state / government or a third party, not only will the economic life of the indigenous peoples affect, 

but also the reality of the existence of the indigenous peoples itself. When indigenous peoples do not get an unfair fulfillment of 

right natural resources, the right to life, the right to self-determination, the right to legal protection, the right to health, and various 

human rights will also be violated, because the right to natural resources and other rights are interrelated. 

 

Article 18 B paragraph (2) and Article 28 I paragraph (3) of the 1945 Constitution of the Republic of Indonesia as a constitutional 

basis for the recognition and protection of the rights of indigenous peoples. This article regulates the legal relations between 

indigenous peoples and the constitutional basis for the government to fulfill the rights of indigenous peoples over natural resources. 

Meanwhile the concept of state control over natural resources in Indonesia is based on the provisions in Article 33 paragraph (3) 

of the 1945 Constitution of the Republic of Indonesia, which states, "The earth and water and the natural resources contained 

therein are controlled by the State and are used to the greatest prosperity of the people". Article 33 paragraph (3) becomes the 

doctrine of state control and at the same time forms the philosophical and judicial foundation of natural resource management in 

Indonesia.(Redi, 2016) This provision precisely emphasizes the state's right to control natural resources which are elaborated 

through a number of organic laws and regulations. And practice on the ground shows that excessive implementation of state control 

rights is a denial of the rights of indigenous peoples to natural resources.(Herlambang et al., 2021). 

 

According to Jawahir Thantowi when he pay attention to constitutional guarantees in Article 18 B paragraph (2) of the 1945 

Constitution of the Republic of Indonesia, then elaborated in the sectoral Act, related to the recognition and respect of indigenous 

peoples, there appeared to be inconsistencies in their elaboration. The construction of legal  norm in Article 18 B paragraph (2) 

and Article 28 I paragraph (3) is actually an imperative legal norm, but at the level of implementation in organic regulations some 

of the force is lost, so the nature of the legal norm is more facultative. Especially those related to traditional rights of indigenous 

peoples. As a result, the state's obligation to meet indigenous peoples does not have a strong tie, so it is not easy to be made more 

concrete guidelines, procedures and mechanisms.(Thontowi, 2013) 
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Figure 1: Area and Distribution of Indicative Indigenous Forest Areas in Indonesia as of 3 June 2022 

 

 
 

Source: Ministry of Environment and Forestry of the Republic of Indonesia. 

 

Although many laws and regulations have been made ranging from laws to regional regulations that have given recognition to 

indigenous peoples along with their constitutional rights, but several questions remain unanswered, namely, first, is it true that 

natural resources are the constitutional rights of the indigenous peoples? and secondly; Is the legal recognition model from the 

state ideal for fulfilling the constitutional rights of indigenous peoples? 

 

RESEARCH METHODS 

 

This type of research is a normative legal research, using two approach methods, namely the conceptu alapproach, and the statute 

approach 

 

The legal materials collected were then analyzed using descriptive techniques and qualitative interpretations. 

 

A. Natural Resources Are The Constitutional Rights Of Indigenous Peoples 

 

The term "rights" in general is always attached to the term "law." However, between rights and law can be distinguished by using 

the terms "obyectief recht" and "subyectief recht.". According to Van Apeldoorn cited by Subadi distinguishes objective recht from 

objective law, namely generally accepted legal rules, while subyektief recht is interpreted by subjective laws for linkages related 

to objective law, which is something. According to Van Apeldoorn as quoted by Subadi distinguishes between objective recht and 

objective law. Objective law is generally accepted law, whereas subjective recht is defined as subjective law, which is to state the 

relationship governed by objective law, based on which one has rights and the other has obligations towards something.(Subadi 

and Toersina, 2018) 

 

Meanwhile Knottenbelt as quoted by Subadi stated that; the right provides enjoyment and flexibility to the individual in carrying 

out it, while the obligation is a limitation and burden so what stands out is the active aspect in the legal relationship, namely rights. 

Thus the law is general and applies to everyone, the rights and obligations are individual and only inherent in the individual. 

(Subadi and Toersina, 2018) In this connection Scholten as quoted by Subadi argues that the entire civil law system is based on 

the subyektief recht and vice versa Algra states that the obyektief recht is the basis of the subyektief recht.(Hinnawi and Hashmi, 

1987) 

 

In every rights there are always four elements namely; legal subjects, legal objects, legal relationships that bind other parties with 

obligations and legal protection.(Pester, 2003) Everyone is bound by the obligation to respect the legal relationship between the 

subject and the object of rights, and if a violation of rights occurs, then the subject of the rights can request legal assistance from 

the court. Sudikno Mertokusumo as quoted by Subadi, has distinguished two kinds of rights namely absolute rights and relative 

rights. Absolute rights give authority to right holders to do or not do and can carry out to whom or involve everyone. if there is an 

absolute right for a person, then there is an obligation on everyone to respect and not disturb him and this right needs to be known 

for his existence and therefore publicity is needed. In contrast to the relative rights which are rights that contain the authority to 

claim only the right owned by a person against certain people, so that only applies to certain people.(Salinding, 2019) Furthermore, 

if one day these rights have been violated by another party, let alone to cause a loss, then someone can defend these rights and 

have the right also to sue other parties who have caused such losses 
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Of the many indigenous peoples' rights, the right to manage natural resources is an interesting topic because natural resources have 

a large role to play in maintaining the existence of indigenous peoples. Traditionally, indigenous peoples depend their lives on 

natural resources in their area of residence. They live traditionally which makes them able to meet the basic living needs of the 

natural surroundings. Most of the income of indigenous peoples, even some of which come from collecting or processing natural 

resources. For indigenous peoples, natural resources are an integral part of their lives, not only limited to economic assets, but also 

from religious aspects. 

 

Such is the importance of natural resources for indigenous peoples that when natural resources are disturbed, either by the state / 

government or a third party, not only will the economic life of the indigenous peoples, but also the entire existence of indigenous 

peoples themselves. The right to life, the right to self-determination, the right to legal protection, the right to health, and various 

other human rights will be violated when indigenous peoples are unjustly separated from their natural resources which for 

generations have become a source of livelihood. 

 

Article 33 paragraph (3) of the 1945 Constitution of the Republic of Indonesia regulates the scope of natural resources, including 

earth, water, space, and the natural resources contained therein. This article also regulates the principle of control and utilization 

of natural resources, known as the ideology of the right to control the state over natural resources. The right to control the state 

does not mean the right to own, but an understanding that contains obligations and legal authority of the public to the state as an 

organization of power of the Indonesian Nation, where such authority must be used to achieve the greatest prosperity of the people. 

The principle of the right to control the state is further emphasized in Article 2 paragraph (1) of Law Number 5 of 1960 concerning 

Basic Regulations on Agrarian Principles (LoGA) 

 

The rights of indigenous peoples in the management of natural resources, as human rights, have been regulated in the 1945 

Constitution of the Republic of Indonesia so that they become the constitutional rights of indigenous peoples. The rights of 

indigenous peoples to natural resources have a broad scope, not only the right to manage their natural resources, but also the rights 

of indigenous peoples to obtain legal protection in enjoying these rights so that their survival will also be guaranteed. Article 18B 

paragraph (2) of the 1945 Constitution of the Republic of Indonesia expressly recognizes and respects the existence of indigenous 

peoples and their traditional rights. Traditional rights are the rights of certain groups of people based not on the provisions of the 

law, but are inherited from generation to generation such as customary rights to land, sea, river, other rights related to natural 

resources.(Subadi and Toersina, 2018) Traditional rights will become constitutional rights when those rights are regulated in the 

constitution. Natural resources as traditional rights as well as constitutional rights of indigenous peoples are rights inherently 

inherent in indigenous peoples, so they must be protected, respected, maintained, must not be ignored, must not be reduced or 

seized by anyone (including by the state / government). By making the issue of indigenous peoples' rights in natural resource 

management an issue of justice, it can be claimed that indigenous peoples have the right to manage natural resources the same as 

other parties and the state / government is responsible for realizing this.(Redi, 2016) 

 

But in practice, the rights of indigenous people are ignored when the state with its controlling rights in managing natural resources 

on the grounds of state interests. The compensation received by indigenous people as landowners is not balanced with the benefits 

of the company and the state. Even more tragic the existence of indigenous people is not recognized by the state / government. 

Indigenous people are often labeled as environmental destroyers, backward, old-fashioned community groups, and various other 

negative stigmas related to their daily life activities that utilize natural resources. Indigenous people are also often seen as a group 

of people who are inhibiting development when they try to fight for their rights to natural resources. 

 

The politically weak position of indigenous people compared to investors and the government results in the easy takeover of natural 

resources by the government without going through a fair legal process, or even without any compensation. A common problem 

faced by indigenous people in relation to the rights to their natural resources is the failure or unwillingness of the state / government 

to recognize the rights of indigenous and tribal peoples to land, territories and natural resources; discriminatory laws and policies 

that have an impact on indigenous people in relation to their land and natural resources; the failure or unwillingness of the state / 

government to impose limits on customary land; and the failure or unwillingness of the government to implement or implement 

laws that protect indigenous peoples' lands.(Banerjee et al., 2022) 

 

Based on the description above, it can be further explained that the indigenous rights of people to manage natural resources are 

closely related to the existence of indigenous peoples themselves. This means, if the indigenous people 's rights over the 

management of natural resources are violated, then the indigenous people' s existence will be lost. The non-fulfillment of the 

indigenous rights of people to manage natural resources makes the community lose their right to live properly. When indigenous 

people are separated from their natural resources, they will find it difficult to meet their daily needs. Access to closed natural 

resources makes indigenous people lose the opportunity to determine their own destiny, lose the opportunity in culture because 

they cannot perform their traditional rituals, and lose the opportunity to enjoy a healthy life both physically and mentally. 

Exploitation of natural resources with government support often marginalizes the position of indigenous people. Thus the state has 

neglected to fulfill one of the constitutional rights of indigenous people, namely the right to natural resources.(Wang and Madson, 

2022) 

 

In fact, every disturbance, intervention, injustice, and whatever its form that results in the removal of the rights of indigenous 

people over the management of natural resources in the customary land area is a violation of the constitutional rights of indigenous 

people. That is why indigenous people 's rights in managing natural resources are constitutional rights of indigenous people who 

must be protected and guaranteed fulfillment by the government. 
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Philosophically, the right to manage natural resources as indigenous rights of people and the state's obligation to fulfill these rights, 

seen in the situation that not everyone has the same opportunity to enjoy their rights is an issue of justice. Justice requires that 

injustice be eliminated, so that everyone is treated according to their rights, and that there is no arbitrary difference in treating 

community members. A good law is a law that at least can minimize the smallest danger from injustice.(Walker and Day, 2012) 

According to Rawls, justice must be able to provide fair opportunities and equal rights for all members of the community to 

participate in every process of political and economic decision making(Casas, 2017) Related to this shows that Rawls's theory is 

in line with Sila V Pancasila which states "Social Justice for All Indonesian People". This spirit must inspire the recognition and 

fulfillment of the rights of indigenous people in the management of natural resources, including to protect from things that threaten 

the freedom to exercise these rights.(Hammond, 2017) 

 

The existence of the right to control the state does not mean that the state has the right to regulate the management of natural 

resources in accordance with their own desires without involving indigenous people in the region. The right to control the country 

mentioned above is intended to achieve the greatest prosperity of the people in the sense of the realization of happiness and 

prosperity for all Indonesian people. (Sri Harini, 2005: 46) On one side of the country as an agent of development that requires a 

lot of capital and natural resources is capital which can be used by the state. But on the other hand the state has the responsibility 

to protect the constitutional rights of independent people in the management of natural resources. So if these two state 

responsibilities are confronted, the state must carry out these two responsibilities simultaneously, it cannot be just one, namely 

carrying out development for the welfare of its people by utilizing available natural resources wisely and involving indigenous 

people in the region so that later it will not indifference to the rights of indigenous people. The state must make and implement 

policies that guarantee meaningful and effective participation for indigenous people in enjoying the benefits derived from natural 

resources. 

 

In order to realize a government that respects and recognizes and accommodates the access, interests and rights of indigenous 

people, the government must provide space for the principles of justice, democracy, participation, transparency, respect and 

recognition of local wisdom as reflected in the knowledge system, institutions, and the traditions that actually live and develop in 

indigenous people communities(Nurjaya, 2011) The right not to be discriminated is closely related to equality before the law. The 

principle of justice is also an important thing to consider, both at the level of legal formation and its implementation. The principle 

of justice includes aspects of people's welfare, equality, recognition of ownership of indigenous peoples, and the existence of 

sanctions for the destroyers. This principle of justice aims to realize the implementation of natural resource management that 

ensures inter and generational justice. With this principle, legal protection for indigenous people in managing natural resources is 

expected to be realized. 

 

It becomes interesting if we see the relationship between justice and equality. The relationship between the two is that equality is 

the most important element of justice. Equation relates to the relationship between two or more people, where unequal treatment 

between them will result in injustice. The equation referred to here does not always have to mean equally, but it depends on the 

conditions and qualifications of each individual, also called proportionate equality. With this principle of equality, in principle the 

law must be applied equally to anyone, both to the rich and to the poor, to the highly educated and to the less educated, to the 

majority and to the minority, to the curly haired and to the straight haired . However, this does not mean that justice is only about 

the same treatment. Applying the same law to people in different qualifications can actually lead to injustice. So, the qualifications 

of people in society are still needed to measure justice. Anyone who can meet the same qualifications must be given the same 

rights. Indigenous people have different qualifications and access to natural resources in the customary land area with the 

Indonesian people in general, so their utilization must be different. Therein lies justice. 

 

The general principle hidden in the various applications of the concept of justice is that individuals before others are entitled to a 

relative position in the form of certain equality or inequality.(Scott, 2008) However, justice is not only a matter of equality of 

treatment, or in other words, justice is not only related to the problem of discrimination, but much broader than that, for example 

justice is also related to the problem of recognition of rights basic human. In this regard, the protection of the indigenous rights of 

people in the management of natural resources does not mean that the state must equalize the treatment of indigenous people with 

investors or the state in the management of natural resources. But in accordance with the principle of non-discrimination, without 

exception the state must guarantee the fulfillment of the rights of indigenous people in the management of natural resources. The 

state must provide portions that are in accordance with the needs of today's indigenous people and also take into account that in 

the future for the sake of their continued existence and their descendants. The state must provide a means or mechanism that gives 

people access to demand if these rights are not fulfilled.(Redi, 2016) It is not something that is easy to bridge between two interests, 

namely the interests of the state and the interests of indigenous people. But the government must continue to carry out its obligations 

wisely and fairly so that welfare can be realized not only for a handful of people. In this case the principle of proportionality must 

be applied, so that the interests between indigenous people and the interests of the state are met. Indigenous people bring dignified 

prosperity to the management of natural resources in customary land areas, on the other hand the states obtain a source of income 

for development costs for the maximum prosperity of the people as a whole. 

 

Natural resources as a gift from God Almighty are at the highest level controlled by the state. The right to control the state should 

be used to achieve the greatest prosperity of the people. The concept of the right to control the state must not be interpreted narrowly 

and misused so that the state with its authority in regulating the management of natural resources, getting rid of the existence of 

indigenous people. The state has a legal responsibility to protect and guarantee the fulfillment of the right of indigenous people to 

manage natural resources. The state must pay attention to the existence of individual people and their human rights before granting 

permission to manage natural resources to investors. The state must act carefully, carefully and in good faith in carrying out its 

obligations to protect the indigenous rights of people to manage natural resources. By acting like that means the state has provided 

legal protection to the right of indigenous people 



South East Asia Journal of Contemporary Business, Economics and Law, Vol. 30, Issue 1 (Dec)                                                                               

ISSN 2289-1560 
 2023 

 

 43 

 

 

B. The Model of Legal Recognition from the State is Not Yet Ideal for Fulfilling the Constitutional Rights of 

Indigenous People 

 

Article 18B Paragraph (2) of the 1945 Constitution of the 4th Amendment states that the state recognizes and respects the unitary 

indigenous people and their traditional rights as long as they are alive and in accordance with the principles of the Unitary State of 

the Republic of Indonesia as stipulated in the law. Substantially the existence of Article 18B paragraph 2 of the 1945 Constitution 

of the Republic of Indonesia constitutes a constitutional basis for the recognition of the state of indigenous people in Indonesia. 

That is, one, still alive, second in accordance with the development of society, third in accordance with the principles of the unitary 

state of the Republic of Indonesia, fourth stipulated in the Act. On the application side of the law, the existence of conditional 

recognition of indigenous people through Article 18B paragraph 2 of the 1945 Constitution has major implications for the 

complicated and overly procedural recognition of indigenous people and their rights in statutory regulations. 

 

Recognition through State law (positive law, according to Austin is defined as law made by people or institutions that have 

sovereignty, and the recognition is applied to members of an independent political society. Independent members of the society 

recognize the sovereignty or supremacy that is owned by the person or institutions that make the law in question, according to him, 

the habit according to him will only apply as law if the law requires or expressly states the enforceability of the habit. 

Related to conditional recognition of indigenous people and their traditional rights in Article 18B paragraph (2), Hardiman said 

that conditional recognition has a subject-centric, paternalistic, asymmetric, and monological paradigm such as: "the state 

recognizes", "the state respects", "as long as ... in accordance with the principle of the Unitary Republic of Indonesia "which 

presupposes the great role of the state to define, recognize, authorize, legitimize existence, as long as indigenous peoples want to 

be conquered under state regulation or in other words" tamed ". This paradigm is not in accordance with the principles of equality 

and autonomy in democracy.(Szent-Györgyi, 1972) 

 

A similar opinion was expressed by Rahardjo as quoted by Yance Arisona that the four requirements in Article 18B paragraph (2) 

of the 1945 Constitution as a form of hegemonial state power determine whether or not there are indigenous people. The state 

wants to interfere, regulate everything, define, divide, carry out the division (indelingsbelust), all of which are carried out by and 

according to the perception of state power holders.(Bedner and Arizona, 2019) 

 

Meanwhile, Wignjosoebroto said that the four conditions, both ipso facto and ipso jure, would be easily interpreted as' the petition 

acknowledged, with the burden of proof that the indigenous people would still exist by the indigenous people themselves, with a 

policy to recognize or not admit unilaterally in the hands of government authority center.(Klepikov and Klepikova, 2023) State 

juridical constitutional recognition of the indigenous people must be realized through concrete actions in the form of recognition 

of management rights over natural resources in order to provide maximum legal protection. Legal protection for indigenous people 

is meaningless if there is no fulfillment of the basic rights of indigenous people called autonomy. With the autonomy right means 

indigenous people have the freedom to regulate and manage their own interests certainly within the framework of the Unitary State 

of the Republic of Indonesia. Besides that, recognition and respect for the state the indigenous people in the 1945 Constitution can 

also be interpreted philosophically. Philosophically, the recognition and respect is an appreciation from the state for human values 

and human rights, the value of togetherness and the value of justice .The close relationship between the state and the existence of 

indigenous people philosophically gives the meaning that the Indonesian state as the highest power organization in Indonesia must 

recognize in the sense of protecting, protecting, fulfilling, and respecting indigenous people. 

 

Related to the formulation of Article 18B paragraph (2) of the 1945 Constitution has drawn a lot of criticism. This shows that the 

formulation of the norm still contains constitutional problems. It is said to contain constitutional problems because the constitution 

which is supposed to be a place to accommodate the basic rights of customary communities including the right to natural resources 

and decent livelihoods, is limited by several conditions that position indigenous people in very weak situations, because the 

conditions determined are very difficult to fulfilled. The model of recognition in Article 18 B paragraph (2) in its history is a model 

inherited from the colonial government. Besides historical reasons, the conditional recognition model that has been around for a 

long time has its own constraints to be implemented in the field. 

 

The next criticism is that the nature of norms constructed in Article 18B paragraph (2) is more facultative rather than imperative 

norms (Jawahir Thontowi, 2012: 7) As a result, the state's obligation to recognize and respect indigenous people does not have a 

strong tie, so it is not easy to be made more concrete guidelines, procedures and mechanisms. On the one hand, Article 18B 

paragraph (2) is a legal norm that imposes heavy conditions. On the other hand, this article also contains a half-hearted political 

spirit related to the struggle between perpetuating the centralistic system of government, with castrating the rights of indigenous 

people. This can be understood given the indigenous people as the embryo of a nation that has land as a place of power. 

 

Article 18 B paragraph (2) of the 1945 Constitution of the Republic of Indonesia which contains conditional conditions can also 

be used as an argument by powerful parties, authorities or entrepreneurs to close the door so that indigenous people do not easily 

obtain their customary rights. The rejection of customary rights can be associated with so much recognition and respect for 

indigenous people in various sectoral laws, but the substance and procedures are based on facultative norms or conditional clause. 

As for the characteristics of the conditionally charged article, in addition to the sentence structure, the words are also very loose. 

For example, the use of the word can, as long as, taking into account, in the structure of sentences generally be interpreted as a 

series of articles which lack legal certainty. 

 

Based on this reason, it can be explained that Article 18B paragraph (2) is not easy to implement considering two reasons. First, 

Article 18B paragraph (2) was born as a derivation of Article 18 of the 1945 Constitution. In addition, the state recognizes the 

composition and form of government, both large and small, also recognizes the existence of special and special models of 
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government. In addition, indigenous people are needed to accommodate the lowest forms of government such as Nagari, hamlet, 

Marga, and Hata or Kora in South Sumatra. The ambiguous construction of the constitutional article, related to the recognition and 

respect of indigenous people, does not escape from consensus or a middle ground that only provides mere political satisfaction. In 

fact, the Constitutional Court as a protector of the constitution is also unable to make interpretations that benefit of indigenous 

people. 

 

Conditional or incomplete recognition as provided for in legislation is proven to cause many problems which in the end will 

actually harm the indigenous people. In this case, the State is responsible for fulfilling the indigenous rights of people, so that it is 

deemed necessary to regulate the recognition and protection of the indigenous rights of people to land that provide more justice. . 

The government's effort to impose conditional recognition on indigenous people seems to be re-evaluated in terms of the translation 

of conditional recognition values derived through Article 18B paragraph 2 of the 1945 Constitution in a number of laws and 

regulations. Moreover, up to now there is no law that specifically regulates the recognition and legal protection of indigenous 

people as mandated by Article 18B paragraph 2 of the 1945 Constitution of the NRI 1845. Such a situation will lead to legal chaos 

in legislation so that the legal implications of the law will further obscure legal entities which is considered a legal subject that is 

recognized and protected by the 1945 Constitution of the Republic of Indonesia. 

 

FINAL CHAPTER 

 

A. Conclusion 

 

1. Natural resources are the constitutional rights of indigenous people Natural resources are one of the traditional rights of 

indigenous people, which are inherent rights and not the rights of the state because they cannot be separated from the lives of 

indigenous people. Traditional Rights are the rights of certain groups of people based not on the provisions of the Law, but 

are inherited from generation to generation. The traditional rights of indigenous people over natural resources are regulated 

in the constitution so that the traditional rights of indigenous people become constitutional rights because the state is obliged 

to fulfill the constitutional rights of indigenous people. 

 

2. The model of legal recognition from the state in Article 18B paragraph (2) of the 1945 Constitution of the Republic of 

Indonesia is not ideal and fair for indigenous people over natural resources in the context of fulfilling the state for the 

constitutional rights of indigenous people, because it contains conditional conditions which can be argued by powerful parties, 

authorities or entrepreneurs to close the door of meetings so that indigenous people do not easily obtain their customary rights. 

The rejection of customary rights can be associated with so much recognition and respect for indigenous people in various 

sectoral laws, but the substance and procedures are based on facultative norms or conditional clause, making it difficult to 

implement. 

 

B. Suggestions 

 

1. The existence of sectoral laws as an elaboration of Article 18B paragraph 2 of the 1945 Constitution needs to be appreciated 

but in its application it is necessary to review it so that the criteria determined are not contradictory to the legal values that 

live in indigenous people. The number of procedural criteria in the provisions is certainly considered legally to be able to 

hamper the process of recognition and legal protection of indigenous rights of people 

 

2. It is necessary to rethink amending the Formulation of Article 18 B paragraph (2) of the 1945 Constitution of the Republic of 

Indonesia, because the provisions of the norms of this Article are dependent on heavy conditions and are difficult to meet by 

indigenous people. 
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