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ABSTRACT

Consumers are entitled to have accurate and unbiased information about the products and services they acquire. This right protects
consumers against any abuse or manipulation by businesses and gives them the freedom to make decisions that are in line with
their preferences. Consumer protection laws, policies, and regulations play a vital role in that they create channels for businesses
to be held accountable together with promoting consumer’s welfare. Despite laws, policies and regulations exist in levelling the
business playing field between businesses and consumers, it is necessary for a thorough discussion on the issue of protecting
consumer’s welfare as unfair and unethical business practices remains a concern. This study aimed to analyse and appraise the
available protection for consumers in relation to the incorporation of unfair contract terms, misleading advertising and identify
the readily redress mechanisms on maintaining equity and moral standards in business. In order to achieve these objectives, a
thorough approach mainly relies on academic journals, digital book resources, law cases and credible statistics data. A meticulous
analysis was carried out, extracting essential insights, theories, and empirical information associated with the research subject.
The study found that unfair contract terms having adverse effects towards businesses as to having a bad public perception,
increasing the possibility of legal action, and financially harming consumers. In addition to affecting businesses by creating legal
troubles and damaging their brand, misleading advertisements deceive consumers, resulting in financial losses and a fall in trust.
Additionally, this study promotes the rights accessible for consumers while drawing attention to the realities of business
environments and ambiguous terms of contracts. To mitigate this concern, consumers must bear the burden and take proactive
steps by carefully reviewing and understanding the terms and conditions, strengthening their stance and guaranteeing that they
are well-informed before communicating with businesses.
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BACKGROUND OF STUDY

In the evolution of modern business, establishing a mutually beneficial relationship between consumers and businesses could be
achieved through fair and transparent contracts. The contemporary reality is that the issue of unlawful business practices remains
at large despite the existing laws, policies and regulations. The study analyses the impact of unfair contract terms towards
consumers. Unfair contract terms are often presented in agreements between consumers and businesses where businesses would
tend to have the upper hand beyond the negotiating process. Thus, it is essential for the terms to be clear and fair, without any
buried or deceptive terms. Unfair terms have an adverse effect on consumers and more often create difficulties for them. The first
section analyses how unfair contract terms impact consumers, leading to legal and financial imbalances. The next part discusses
misleading advertising and marketing practices including bait advertising and incomplete information which would lead to
uninformed choices. Due to the misleading information, consumers would make poor decisions which could lead to their financial
losses. The study analyses how misleading advertising occurs and assesses the guidelines for marketing and advertising to maintain
a fair marketplace. It is worth highlighting that the study primarily appraises consumer protection by focussing on issues of unfair
contract terms as these issues tend to go unnoticed by consumers. Additionally, these are amongst the issues that are primarily
brought to court when determining whether the specific clause is enforceable or not. On top of that, these types of issues are among
those that have not received enough attention and thus go unnoticed. The focus of this study also sheds lights on misleading
advertising and marketing practices due to the rise of number of complaints for misleading advertisements as showcased on the
government statistics data. Lastly, in ensuring that a fair and balanced relationship is maintained between consumers and
businesses, the accessible redress and complaint channel must be effective. Accessible channels are vital for consumers to voice
grievances and seek resolution in the event of unfair treatment. This part of the study analyses the available redress mechanism in
addressing disputes and upholding fair business standards. A comprehensive understanding of the redress mechanisms is essential
for both the consumers and businesses to promote a fair and ethical consumer protection framework. By closely examining unfair
contract terms, misleading advertising and methods to assist consumers, the study aims to contribute to enhancing the
understanding of consumer protection. Recommendations based on the findings aim to foster a more just marketplace, nurturing
trust and enduring relationships between consumers and businesses.

LITERATURE REVIEW

The context of the current study revolves around the Consumer Protection Act 1999 which is the primary law aiming to protect
consumers. The act is generally applicable in relations to all goods and services that are offered including transaction through
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electronic means. Terms in a contract must be fair and transparent. According to Naemah Amin (2013), the established types of
unfair terms namely procedural unfairness which focuses at the formation of a contract, while substantive unfairness concerns the
end result of the formation such as the content of the contract. She also asserts that the cognizance of the types of unfair terms is
vital to curb the inclusion of unfair terms in consumer contracts. Above all, consumers need to be well aware of these issues under
their noses namely unfair terms in a contract and misleading advertising which could be rectified through the proper redress
channels. As affirmed by (Anis Shuhaiza & Izawati, 2010), any type of deceiving in businesses whether relating to goods or
services is explicitly prohibited by the CPA with criminal penalties for non-compliance. It would also include the manufacturing,
feature, characteristics and fitness for purpose or quantity of the goods and/or services. Consumers are accessible to the readily
redress mechanism which is to the Tribunal. “The Tribunal for Consumer Claims is an independent body established under the
Consumer Protection Act 1999 with the primary function of hearing and determining claims lodged by consumers under the Act
and subject to the provisions of the Act” (Pretam Singh, S. D.,2011, p.5). While there exist number of research papers discussing
on the topic consumer protection, the issue on unfair contract terms and misleading advertisements still remains unpopular resulting
to ill-informed consumers. Until it reaches to some extent of public awareness, the existing right to challenge for unfair contract
terms and misleading advertisement must be enlightened and put forward. Moreover, these issues still remain at large as the number
complaints and cases filed in the tribunal increases by year which claims for a revisit to the current discussion. Bridging the gap
by comparing statistics from previous years and ensuring that legal concepts are explained through actionable insights, the paper
aims to engage a wider audience and analyse available curb mechanisms. Thus, the current study strives to present a comprehensive
perspective on the issues relating to consumer protection.

METHODOLOGY

The underlying research methodology is a combination of qualitative and legal research. Legal research aims to clarify, find, and
analyse laws and events related to the law (Yaqin, 2007). Ultimately, the process involves collecting laws, analysing laws,
analysing and interpreting specific events, issues, phenomena, legal ambiguities and weaknesses, identifying relevant laws to
resolve and resolve issues, and disseminating legal findings to others for information, advice, and judgment (Khadijah M., 2016).
Moreover, adopting several methods of research would add value in addressing the research objectives. This study takes a closer
look at important issues in consumer protection, particularly focusing on unfair contract terms and misleading advertising. One of
the main areas of focus is the Consumer Protection Act 1999 (CPA). By carefully examining the Act, the study explores what
fairness in contracts really means, both in terms of procedure and substance. This detailed analysis helps clarify how Malaysian
law defines and applies the idea of “unfairness,” ensuring the research is firmly grounded in well-established legal principles. In
referencing academic journals and digital resources, this study takes a comparative approach to examining consumer protection
laws in other countries, offering meaningful insights. Through the careful synthesis of information from a variety of sources, the
research goes beyond merely identifying trends. It also sheds light on gaps in the enforcement of consumer protection measures,
maintaining a comprehensive and dependable approach throughout.

Qualitative research is employed to provide a deeper understanding of phenomena by focusing on ‘why’ and “how’ rather
than just the information itself (Aspers & Corte, 2019). Qualitative research adopted in the study was based on its capacity to
adequately investigate complicated legal and ethical concerns, allowing for a more in-depth study of how misleading advertising
affects consumer perceptions and decisions. Incorporating real-life examples from case law helps to demonstrate the importance
of legal precedent in affecting how consumer protection legislation is implemented in reality. The primary sources are based on
various sources, predominantly relying on academic journals, digital book resources, law cases, statutes and credible statistics data,
ensuring a thorough and pertinent approach to the study. To provide a more realistic view, the study adopts data analysis approach.
The study contains data from consumer complaints recorded by the Ministry of Domestic Trade and Costs of Living. This real-
world backdrop not only adds credible information to the study but also emphasizes the pervasive impact of deceptive advertising
and its implications for consumers. The study also analyses the Malaysian Consumer Claims Tribunal, highlighting the importance
of providing consumers with user-friendly and efficient dispute resolution procedures. This ensured that the study investigated
practical responses to consumer issues and moved beyond theory. A comprehensive analysis of the selected primary sources
involved the extraction of key insights, theories, and empirical evidence, providing a solid foundation for the study. Using
comparative analysis and cross-referencing techniques, the collected information was verified to ensure accuracy and reliability.
Ethical considerations are upheld throughout the research process. All sources have been carefully cited and referenced according
to the established citation style to uphold academic integrity and prevent any form of plagiarism. The limitations of this
methodology include the lack of materials available to the scope of the study. Limited access to other journals and articles may
have affected the completeness and depth of the study.

CONTRIBUTIONS

This study would make significant contributions to the business field specifying on consumer protection by examining the key
areas. To the best of researchers’ knowledge, there are a few studies specifying on this topic The study sheds light on the adverse
impact of unfair contract terms, emphasising the need for clear and equitable rules in consumer-business agreements while
simultaneously highlighting the probable issues relating to consumers in Malaysia. The rise number of cases filed in the Tribunal
becomes concerning which calls for the analysis of consumer protection including the main law namely the Consumer Protection
Act 1999 and examination of the probable issues that consumer tend disregard. The analysis aims to promote a balanced
relationship between consumers and businesses in commercial transactions. This is achieved through the discussion of amongst
the prohibited and unlawful conducts in the act that expands the discussion on the topic. Bridging the gap by comparing the
available consumer protection laws in Malaysia with international regulations, encouraging for an improvement. The study also
reviews on the consequences of misleading advertising highlighting the practice of false and deceptive claims that deny consumer
to truly understand the nature of their business decisions. The study contains data from consumer complaints recorded by the
Ministry of Domestic Trade and Cost of Living. This real-world background not only adds credible information to the study but
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also highlights the widespread impact of misleading advertising and its implications for consumers. Lastly, through emphasizing
on the proper redress mechanisms, the study aims to be responsible for consumers' reliance on channels available to voice
grievances and seek resolution. Through careful synthesis of information from multiple sources, the research goes beyond simply
identifying trends. It also sheds light on gaps in the enforcement of consumer protection measures. The output of the study aimed
to promote consumer literacy on the issue discussed and preserve balanced relationships between consumers and businesses in the
evolving landscape of business. Ultimately, the study contributes to the legal field by reviewing the applicable laws in Malaysia.

INTRODUCTION

According to Section 3 of the Consumer Protection Act 1999 (Act 599), a consumer is defined as a person who acquires or uses
goods or services typically intended for personal, domestic, or household purposes, and not primarily for resupplying in trade,
consuming during manufacturing, or repairing other goods or fixtures in trade. In reality, businesses do not shy away to take
advantage of consumers through practices like misleading advertisements or including unfair contract terms, as long as they tend
to gain profit from it as according to the infamous Milton Friedman, “The social responsibility of business is to increase its profits.”
These practices can leave consumers vulnerable, while businesses face minimal consequences. Consumer protection laws, such as
the Act, are essential for safeguarding consumers and ensuring that businesses are held accountable for their actions.

UNFAIR CONTRACT TERMS

Terms stipulated in a contract are crucial and play a fundamental role in defining the rights, obligations and expectations from all
the parties involved. The terms in the contract need to be clearly understood by the parties to ensure the clarity of the contracts.
Laws has prohibited the inclusion of any unfair contract terms in the contract in order to protect the parties from getting manipulated
or cheated. In a contract between consumers and businesses, the Consumer Protection Act 1999 (Act 599) (CPA) has listed down
this prohibition of unfair contract terms in all consumer contracts under Part IIIA of the Act. This was introduced by the new
amendment to the Act in 2010 in which Part IITA was inserted to specifically deal with unfair contract terms in all consumer
contracts. This is due to there being cases where consumers enter into contracts for the supply of goods or services with businesses
which contains terms which are more favourable to themselves but are unfair to the consumers.

Namely, there are two class of unfairness that is recognize in court which is procedural unfairness and substantive
unfairness (Naemah Amin, 2013). Procedural unfairness focuses on the process of forming a contract, while substantive unfairness
deals with the actual content or outcome of the contract. To illustrate, if a consumer didn’t notice a term in a contract because it
was hard to read or hidden, that would result in procedural unfairness. On the other hand, a contract clause that frees one party
from any responsibility for negligence is an example of substantive unfairness. Both concepts are recognized in common law and
contract law statutes. Procedural unfairness is addressed through doctrines like duress, undue influence, fraud, and
misrepresentation, while substantive unfairness covers clauses that limit fairness, such as restricting further trade.

Section 24C of the CPA provides that ‘a contract or a term of a contract is procedurally unfair if it has resulted in an
unjust advantage to the supplier or unjust disadvantage to the consumer on account of the conduct of the supplier or the manner in
which or circumstances under which the contract or the term of the contract has been entered into or has been arrived at by the
consumer and supplier’. The provision suggests that unfair terms is a term embedded in a contract which, with regard to all the
circumstances, causes a significant imbalance in the rights and obligations of the parties arising under the contract. In theory,
consumers and businesses should have equal bargaining power in promoting a healthy business environment as to promote fairness
and prevent exploitation.

Additionally, Section 24C mentions a list of circumstances that the court or the Tribunal may take into consideration in
determining procedural unfairness. Procedural fairness is basically concerned with matters that may prevent consumers from
protecting his interests in the process leading to the agreement.

The fundamental requirement of procedural fairness is transparency. According to Naemah Amin (2013), transparency
requires contractual terms to be expressed in reasonably plain language, legible and readily available and accessible to any
consumer likely to be affected by the terms. The terms used in the contract must be clear and easily understood by the consumer
and even the supplier. Transparency in a contract is essential in order to ensure both parties' rights are protected.

Section 24D outlines instances where terms in a contract is substantively unfair, namely that ‘a contract or a term of a
contract is substantively unfair if the contract or the term of the contract is in itself harsh, is oppressive, is unconscionable, excludes
or restricts liability for negligence; or excludes or restricts liability for breach of express or implied terms of the contract without
adequate justification. In other words, substantive unfairness is more about the actual wording and terms of the contract rather than
how the contract was made.

Substantive unfairness in contracts can show up in different ways. For example, a vacation package might include a
clause that lets the provider change parts of the trip without giving notice. Besides that, a car rental agreement might allow the
company to demand payment from the renter for breaking the terms, without considering whether it's reasonable or if the company
tried to minimize its losses. In a phone contract, the supplier might even be allowed to fill in missing details on the buyer’s behalf,
forcing the buyer to accept the final version. Additionally, unfair terms, especially in the form of exemption clauses, can be hidden
in receipts and sales documents. These kinds of terms can be especially harmful to consumers as they limit or take away their
rights, often in an overly harsh or unfair way (Evans, H.,2008).

According to Mat Ali, Hassan, & Othman (2017), Malaysia lacks an equivalent provision to the United Kingdom's Unfair
Contract Terms Act 1977. It was noted that the introduction of Part IIIA of the CPA specifically addresses the issue of unfair terms
in Malaysian consumer contracts. However, they identified a significant weakness in the legislation due to its uncertainty in
applying to unfair notices. This uncertainty arises from the ambiguous definition of "all contracts," raising questions about whether
Part IIIA covers contracts subject to foreign laws. It was pointed out that the legislation tends to overlook the limited application
of the CPA.
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THE IMPACT OF UNFAIR CONTRACT TERMS

The inclusion of unfair terms in a contract undoubtedly has many negative impacts on the parties and the contract itself. Unfair
contract terms have the potential to exploit consumers or customers by placing them at a disadvantage in various ways. One key
aspect is the imbalance of bargaining power between the consumer and the business, where the terms are often dictated by the
more powerful party without having the liberty of negotiating. The lack of equality would result in terms that favour the business
excessively, infringing upon the consumer's rights (Hondius, 2016).

To illustrate, exemption clauses may exploit consumers by unreasonably limiting or excluding the liability of the business
for certain failures, leaving the consumer with insufficient recourse for damages or substandard services. An example in Nowran
Begam binti Mohamed Saliff v. Nantha Kumar Devar a/l Sangaran & Anor [2016], the defendants relied on an exclusion clause
claiming that the deceased understood and agreed not to hold them liable for any injuries or death that occurred during training.
However, the High Court in this case held that the exclusion clause was invalid as it sought to shield the defendants from liability
arising from gross negligence and breaches of statutory duties. Such clauses are unenforceable when they contravene public policy,
especially in cases involving serious safety lapses. These unfair terms would exploit consumers by denying them the ability to
challenge or negotiate specific provisions, leaving them with little choice but to accept the terms presented. Since consumers are
not provided with a real option, they may find themselves in a position where they have to accept terms that are blatantly biased
in favour of the business.

Additionally, terms that are unclear or buried in lengthy, complex contracts would exploit consumers' lack of
understanding, making it difficult for them to fully comprehend the terms and conditions that they are accepting. This kind of
contract or transaction which lacks transparency puts one party in a disadvantageous situation which oftentimes be exploited by
businesses to their advantage. Furthermore, this kind of situation will put the consumers under more financial implications as
certain terms may impose unexpected financial burdens on consumers, for example on the grounds that the consumers have
breached the terms in the contract. Businesses will charge consumers with hidden fees and penalty clauses. This will lead to
unforeseen costs that were not apparent at the time of entering into the contract. Consumers will later on suffer losses due to
unexpected outcomes which are not clearly stated and apparent before entering into the contract.

The impact of unfair contract terms will affect the contract itself. According to Section 24G of the CPA, this particular
provision has provided the effect of unfair terms. Section 24G (1) mentions that the court or the Tribunal may declare the contract
or the term of the contract as unenforceable or void and the court may grant judgment if the Tribunal finds that a contract or a term
of a contract is either procedurally or substantively unfair or both.

In addition, Section 24G (2) gives the power to the court or the Tribunal to determine whether the term in the contract is
unfair and to what extent and also determine whether the remaining terms of the contract can still be enforced. For example, in the
case of Australian Competition and Consumer Commission v CLA Trading Pty Ltd [2016]. The case centres on specific clauses
embedded within a rental agreement between the involved parties. The court after careful consideration, deemed these particular
clauses to be unfairly structured. As a result, the Federal Court declared the entire contract null and void, emphasizing the important
role of consumer protection in examining and rectifying contractual arrangements that demonstrate unfair terms. The decision in
the landmark case serves as a noteworthy instance where legal intervention is crucial in safeguarding consumers from agreements
tainted with unjust conditions. These specific circumstances and the provisions mentioned above give effect under the civil
jurisdiction.

In the contemporary business landscape, unfair contract terms are closely examined as corporations and business owners
tend to use their stronger negotiating position to impose conditions that harm other smaller businesses or consumers. The concepts
of equity and fairness in contractual relationships are adversely affected by this practice. Under Section 241(a) which states that a
corporate body incorporating terms that includes any form of unfairness in their contract enumerated in Part IIIA will be imposed
a fine not exceeding RM250,000 and for a second or subsequent offence, to a fine not exceeding RM500,000. On the other hand,
Section 241(b) of the Act states that if it is committed by a person who is not a body corporate, to a fine not exceeding RM 100,000
or to imprisonment not exceeding three years or both. For a second and subsequent offence, to a fine not exceeding RM250,000 or
to imprisonment for a term not exceeding six years or to both. This shows that unfair contract terms are one of the serious offences
outlined by the Act which would cause injustice to consumers in the agreement. Depending on the context and the issues raised,
there exists a possibility that it might lead to other types of offences such as fraud.

DECEPTIVE ADVERTISING AND MARKETING

Deceptive advertising and marketing is also noteworthy to mention when referencing the arena of Business Practices as advertising
and marketing are an important tool for businesses to demonstrate their capability and establishment to attract consumers. Most
businesses have adopted innovative and distinctive marketing strategies to promote their goods, especially in the current
competitive business environment. In discussing misleading advertising and marketing, it is important to understand the definition
of advertisements as stipulated in statutory provisions. Relying on Section 3 of the Consumer Protection Act 1999, the term
"advertisement" covers every type of promotional content, whether it involves spoken or written words, sounds, or visuals. This
includes various forms such as ‘(a) displaying notices, (b) using catalogues, price lists, circulars, labels, cards, or other documents,
(c) exhibiting films, pictures, or photographs and (d) employing radio, television, telecommunications, or similar means.’

Adbvertising can be perceived as misleading if crucial information on the goods which are necessary for the consumer is
omitted in the advertisements (Koay, 2021). As mentioned before, advertisements are treated as a promotional tool to showcase
goods and services, however, some advertisements tend to be overly exaggerated. A certain degree of exaggeration in
advertisements may perceived as harmless to some. Nonetheless, consumers relying on the advertisement wholly in good faith
could lead to the possibility of being misled. According to Aziz et al. (2018), consumers who are easily swayed by such promises
in advertisements may end up suffering financial losses after purchasing goods featured in misleading advertisements. Well-
informed consumers could still be swayed by compelling advertisements crafted by professionals, designed for consumers to make
impulsive decisions.
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Various goods and services are widely advertised and marketed surrounding us. These advertisements can be found on
roadside billboards, in restaurants, and even before we watch YouTube videos where one or two advertisements are typically
played. According to The Ministry of Domestic Trade and Costs of Living in Malaysia Official Portal, the Ministry recorded 2,608
complaints in 2023 for misleading advertising whereas 1,281 complaints were recorded in the previous year. An inference drawn
out from the statistics suggests that more and more businesses are endorsing these misleading practices which oftentimes involve
hidden information, exaggerated features and unproven benefits. Some examples of misleading advertising include unproven
benefits especially in food supplements and medicines, false environmental 'green’ claims and the use of "add-on" pricing methods
that may exaggerate results or hide relevant and important information.

When addressing the issue of misleading advertisement, it is noteworthy to mention the practice of bait advertising. Bait
advertising occurs when a product is advertised at a significantly lower price. It is a trick by the seller to attract consumers with
the concealed intention of persuading them to buy more expensive products (Goo et al., 2021). The strategy involves advertising
a product at an exceptionally low price in which the seller has no genuine intention to sell it at that rate. Notably, Section 13 of the
Consumer Protection Act 1999 provides in relation to bait advertising namely that no person shall advertise for supply at a specified
price goods or services which that person either does not intend to offer for supply or does not have reasonable grounds for believing
can be supplied at that price. Oftentimes it is also showcased by criticizing the product they first promoted, making it seem less
appealing in order for consumers to be steered towards pricier options.

Although bait advertising and special offers may appear attractive, it often hides necessary information that consumers
may overlook. When customers doubt the quality of the product being promoted at first, they may be convinced by the salesperson
to choose a more expensive alternative. This type of advertising grants sellers a distinct advantage over the less cautious consumers
who may not be attentive or aware of the tactic. Once customers have opted to choose the specified seller or shops, they are less
likely to compare prices with other goods and may end up making additional purchases from the same shop or place (Consumers
International, 2018). Bait advertising has a significant impact on consumers’ perspective. As consumers feel deceived, their trust
in those goods diminishes making them less likely to make future purchases. In some instances, it would lead to financial loss as
consumers have already paid for a product or service that later becomes inaccessible due to additional conditions imposed upon
purchasing the goods. There is another example that has been provided by Konger (2023), an advertisement may attract customers
with a "buy one, get one free" offer, only to require the purchase of two entrees to qualify for the deal.

In relation to misleading advertising and marketing, according to The Star (2022) several local sellers and cosmetic
product manufacturers have been held accountable for misleading consumers with claims that the products are capable of
addressing various illnesses. Additionally, harmful chemicals including steroids and mercury was detected in these products which
would cause long-term chronic health risks. Often, these risks would go unnoticed unless reported or gained attention through
social media. This extends to assertions of providing instantaneous whitening effects for both skin and teeth. Advertisements for
medicines and supplements would typically highlight the product's quality and the positive effects on an individual's health and
well-being to attract customers. The issue becomes more serious when supplements assert curative properties for severe medical
conditions such as diabetes and even cancer. Cosmetic products especially those promoting whitening and slimming effects are
known for their exaggerated claims (Aziz et al., 2018). Consumers suffer health repercussions from deceptive advertisements when
buying advertised products, bearing the consequences of such actions.

In another discussion, a study revealed that consumers tend to trust eco-friendly products more in the marketplace (Ha,
2022). Unfortunately, businesses that produce these kinds of goods seek to capitalise mainly on environmental issues with
deceptive claims. The false environmental 'green' claims commonly known as greenwashing involve making misleading claims
about a product's environmental friendliness which is intended to gain profits from it (Krafft & Rei Saito, 2014). As green
advertising gains popularity among consumers, confusion among consumers has grown regarding the authenticity of green claims
in advertisements. The lack of universally accepted definitions for terms like "eco-friendly" causes confusion in advertising due to
its vagueness on how purchasing the goods can contribute to saving the planet (Ha, 2022). Consequently, the consequences of false
environmental green claims will make the consumers likely to dismiss the message entirely if a green advertisement is seen as too
technical or descriptive. The original intention of motivating consumers to support “a greener environment” is undermined when
the message is unclear or seen as complex. Consumers may then find it difficult to understand the environmental consequences of
their purchases, leading to doubts about the authenticity of efforts to support a greener environment.

The "plus plus" pricing strategy is worth highlighting as it also falls under the ambit of misleading advertising. The "++"
symbol in advertisements, displays, and menus in Malaysia is a commonly overlooked tactic by sellers and advertisers, aiming to
overcharge customers. Schaper (2020) noted that the "plus-plus" pricing method includes ‘revealing that consumers are responsible
for government taxes (indicated by one "+") and an additional business service charge (the other "+"). He also noted that this results
in a significant cumulative impact, typically adding 16% to the advertised price, with a 6% SST tax applied to various products
and services.’

Consumers are burdened by difficulties in comparing prices as the final cost is unclear during sale. Nonetheless, a
business that offers fixed or comparative prices is at a disadvantage due to other businesses that using the "plus plus" pricing
strategy can advertise their products at seemingly lower prices (Schaper, 2020). The consequences of such pricing methods have
significantly impacted consumer purchasing behaviour. The "plus plus" pricing strategy is widespread and can impact consumers'
rights to know the final or actual price before completing a purchase. This is attributed to the fact that the Ministry recorded 3087
number of complaints in the fourth quarter of the year 2023 for misleading prices demonstrating a concern. This approach directly
affects other sellers who transparently state their prices for goods.

There are several laws aimed at safeguarding consumer rights against misleading advertisements and marketing practices
providing guidelines and measures for sellers to advertise their goods while protecting consumers. First is The Malaysian Code of
Adpvertising Practice, which is overseen by the Advertising Standards Advisory Malaysia (ASA). The ASA is an independent body
responsible for ensuring that the self-regulating advertising industry adheres to the Malaysian Code of Advertising Practice in
print, outdoor, and cinema media (Schaper, 2020). The clear focus on consumer protection is evident in ASA's comprehensive
code, which provides guidelines for advertisers.




South East Asia Journal of Contemporary Business, Economics and Law, Vol. 33, Issue 1 (Dec)

ISSN 2289-1560

The second code is The Malaysian Communications and Multimedia Content Code 2022 which outlines guidelines and
regulations for online advertisements. Section 4.8(a) of the Code prohibits advertisements which are likely to mislead consumers
about the product. Offending advertisers may face fines of up to RM50,000 and may be required to remove the misleading
advertisement. Nonetheless, as highlighted in by Koay (2021), both codes operate on a self-regulatory basis, lacking enforcement
by any specific agency and relying on the goodwill of advertisers to abide by the codes.

The lack of enforcement discourages consumers to seek damages against parties responsible for publicising misleading
advertisements. Other than that, a well-known act that safeguards and oversees consumer rights and protections is the Consumer
Protection Act 1999. As previously discussed, the CPA governs misleading advertisements and marketing practices, particularly
under Part II, addressing Misleading and Deceptive Conduct, False Representation, and Unfair Practices from Section & to Section
18. Section 10 of the CPA explicitly prohibits the presentation of false or misleading representations regarding goods or services
offered by individuals or business organisations. This includes aspects such as standards, qualities, grades, quantities, and
composition of the product.

Nevertheless, there are additional statutes that specifically regulate the advertisement of certain goods or services,
particularly in the domains of foods, drugs, and medicines. The Food Act 1983, for instance, in Section 17, categorises providing
misleading labelling and advertising of a food product as an offence. The Sales of Drugs Act 1952 imposes penalties for misleading
drug-related advertisements. Regarding "plus plus" pricing, the 2017 amendments to the Price Control and Anti-Profiteering Act
2011 empower the Minister to enforce single pricing, obligating businesses to transparently disclose all applicable charges for
goods or services (Schaper, 2020).

In conclusion, tackling the issue of dishonest and misleading marketing needs proactive consumers. Despite the
challenges, consumers could take the initiative to check labels, reviews and prices or alternatively report these false claims to
authorities. Consumer protection bodies need to guide businesses on fair advertising, working with associations to set clear rules,
standards and strict penalties for non-compliance. The effort aims to uphold the rights of consumers as it ensures a fair and
transparent marketplace.

REDRESS MECHANISM

It is important to have proper channels for redress and complaints when handling consumer-related issues. Consumers must have
accessible channels by which they may voice problems, look for answers, and receive fair compensation in situations of unfair
treatment. These procedures, which include ombudsman services, customer support, and legal measures are designed to settle
conflicts and guarantee responsibility among businesses. Consumer redress involves settling disputes between customers and
businesses by utilizing available mechanisms and complaint channels to resolve grievances.

TRIBUNAL FOR CONSUMER CLAIMS MALAYSIA

The Tribunal for Consumer Claims Malaysia or otherwise known as Tribunal Tuntutan Pengguna Malaysia (TTPM) provides
individuals within the definition of a consumer according to the CPA with an alternative way to resolve disputes without going
through the conventional court system. The Consumer Protection Act 1999 (Act 599) defines a consumer as a person who acquires
or uses goods or services typically intended for personal, domestic, or household purposes, and not primarily for resupplying in
trade, consuming during manufacturing, or repairing other goods or fixtures in trade. For the most part, we are all considered as
Consumers most of the times. Fundamentally, the Tribunal is intended to function as an easily accessible and effective forum,
offering consumers a convenient way to seek redress for consumer-related activities. The Tribunal for Consumer Claims was
established under Section 85, Part XII of the CPA. The Tribunal operates under the purview of the Malaysia Ministry of Domestic
Trade and Consumer Affairs.

Prior to the establishment of the Tribunal, consumers who faced disputes with sellers or service providers often left with
no choice but to navigate themselves to the civil court system. This legal route is filled with several obstacles namely high costs,
lengthy procedures, and complicated rules which make it difficult for consumers, especially those with small claims, to seek
compensation. The possibility consumers being prejudiced in the current instance could be seen in situations where the cost of
bringing the matter to court is similar or more to the amount that the individual is claiming for. The complexity and expense
incurred created a significant barrier, discouraging many from pursuing redress for issues such as defective products or poor
services.

An alternative route for consumers is ‘Small Claims Court’, which provides a straightforward way to address minor
disputes efficiently. The process for small claims is outlined in Order 93 of the Rules of Court 2012. This procedure is specifically
designed for the Magistrates Court and applies to claims of RMS5,000 or less. While the typical limit for claims in the Magistrates
Court is RM100,000, the small claims process allows individuals to represent themselves without needing a lawyer for amounts
below RM5,000. This makes it an affordable option for recovering smaller debts since parties can handle their cases without legal
representation. Despite Small Claims Courts offered some relief, the limited monetary jurisdiction often seems as a barrier for
consumers.

In contrast to traditional civil courts, the Tribunal for Consumer Claims offers a simplified legal process that makes it
quicker, cheaper, and easier for consumers to resolve their disputes. With RM5.00 as a filing fee, consumers can access the system
without needing a lawyer, as legal representation is not permitted. The straightforward procedures ensure that individuals can
quickly obtain the remedies consumer seek. To ensure expedited resolutions, the Tribunal must issue awards typically within 60
days from the first hearing in line with Section 112(1) of the CPA.

By offering an accessible platform for customers to address these concerns, the Tribunal plays an important role in
levelling the playing field between consumers and businesses. It promotes fairness and reinstates the importance of consumer rights
in the growing landscape of business. This highlights the need for modern legal systems to adapt and cater to the everyday needs
of consumers, especially in smaller claims that previously would have been left unresolved due to the sheer difficulty of the process.
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According to Section 98 of the Consumer Protection Act 1999, The Tribunal has jurisdiction to hear; ‘(i) a claim for
redress for the purchase of goods or services permitted under the jurisdiction of the Tribunal as provided under Act 599, (ii) a claim
where the total amount does not exceed RM50,000.00; and (iii) a claim which accrues within three years of the claim.”

The CPA outlines the scope of the Tribunal for Consumer Claims by outlining exclusions from its jurisdiction in Section
99. These exclusions include claims related to land, estate, intellectual property, certain disputes relating to will writing and
personal injury or death. The Tribunal mainly deals with uncomplicated consumer complaints, leaving more complex cases such
as intellectual property, estate matters, and personal injury to the typical route through regular courts rather than the Tribunal for
Consumer Claims. Its powers are limited, meaning it can't address all cases under the CPA. For example, while the CPA holds
manufacturers strictly liable for defective products, most serious product liability cases involving injuries would still go through
regular courts, not the Tribunal. Additionally, the Tribunal can only hear claims that arise within a three-year period. The Tribunal
for Consumer Claims has the jurisdiction, as specified in Section 112 of the Consumer Protection Act, to grant various remedies
such as monetary damages, product replacement or repair, refunds, compliance with warranties, and reimbursement of expenses
or interest. Additionally, the Tribunal is empowered to modify or annul contracts, terminate employment, and issue awards for
damages.

The Tribunal for Consumer Claims is a reliable platform that consumers in Malaysia can rely on to resolve complaints
about goods or services. It is a specialised and easily accessible forum that consumers can take advantage of the quicker and more
cost-effective settlement process with a financial ceiling of RM50,000. The tribunal made great advancements in the protection of
consumer rights by focusing on unclear customer claims and deviating from the traditional legal process. The Tribunal guarantees
a simplified approach to dispute resolution by eliminating certain complications that individuals tend to experience in civil courts,
enabling customers to seek resolution of their concerns in a fair amount of time and without having to bear the financial burden of
going through traditional judicial processes.

Naemah Amin (2007) pointed key challenges which includes ensuring accessibility, increasing public awareness,
inviting judicial review, and enhancing efficiency within the Tribunal system. She also highlights that the effectiveness of this
dispute resolution system is primarily assessed by its ability to swiftly resolve conflicts. The Tribunal has demonstrated reliability
and excellent performance in resolving disputes. According to the TCCM secretary Nor Hafizah Haron in The Star (2024), the
tribunal handled 11,426 cases in 2023, compared with 10,525 cases in 2022 and 7,422 cases in 2021. Naemah Amin (2007) also
took note that the notable increase in pending cases over the last two years could be attributed to the evolving complexity and
unpredictability of these disputes, which would take a considerable amount of time to resolve. The trend is seen increasing for the
past years and are also expected to increase in the following years. This could moreover be attributed to the fact that these unethical
and unwarranted practices by businesses continue to rise as the number of both complaints and cases filed in the Tribunal increases
by year.

Addressing this issue is important to ensure the Tribunal's reliability and efficiency. Furthermore, in effectively handling
the evolving nature of cases, members of these Tribunals need to be up to date on the changing market schemes and business
tactics, as the capacity of any dispute resolution system to resolve issues quickly is the main indicator of its efficiency.

In another discussion, the ethical standards and principles that are upheld in the business world which are referred to as
business ethics is also worth pointing out. They make up a set of principles and values that specify what is appropriate and
inappropriate behaviour when carrying out routine business operations. Business ethics act as a moral compass for corporate
behaviour, setting standards for accountability, honesty, fairness, and transparency. These principles guide decision-making and
actions, fostering trust with consumers. Adopting ethical practices ensures long-term sustainability and reputation by aligning
moral decisions with profit, integrity, and social norms, showcasing a commitment to a responsible business conduct.

Despite the pivotal role of ethical and equitable business standards in safeguarding consumer interests, the application
of these principles within the Malaysian business landscape is not always consistent. In practical terms, some businesses deviate
from these standards, choosing to prioritize their own interests over upholding ethical conduct. The departure from ethical business
standards often involves cutting corners and disregarding fair practices, potentially impacting consumer trust and well-being.

CONCLUSION AND RECOMMENDATIONS

The Consumer Protection Act 1999 which remains the main legal framework for upholding consumer protection plays an important
role in ensuring that unfair terms are excluded in agreements or contracts, along with protecting consumers from exploitation and
ensuring fairness in contractual relationships. The Act ensures that unfair terms and misleading advertisements are unenforceable,
preserving consumer protection in imposing fair agreements and discouraging unfair business practices.

In the discussion of addressing misleading advertising and marketing practices which includes various tactics such as
bait advertising and false environmental claims, is critical to preserving consumer trust and well-being. While existing laws aim
to address these issues, proactive consumer involvement is essential to promote fairness and transparency in the marketplace.
Finally, the study outlines the jurisdiction of the Tribunal for Consumer Claims in Malaysia, serving as an important channel for
consumers to find solutions efficiently, despite the challenges. With its jurisdiction and remedies, the Tribunal empowers
consumers to effectively address grievances, representing a major step forward in protecting consumer rights and promoting fair
business practices.

Following the discussion on consumer protection, there is a need to address the gaps in the Consumer Protection Act
1999. As contended by Mat Ali, Hassan, & Othman (2017), Malaysia lacks an equivalent provision to the United Kingdom's Unfair
Contract Terms Act 1977. As per say, the UK’s Unfair Contract Terms Act 1977 includes an intriguing clause namely Section 11
which lays out the reasonable test. Bearing in mind that the Consumer Protection Act 1999 in Malaysia gives definition to unfair
contract terms by dividing it into two namely procedural unfairness and substantive unfairness, the Act still lacks of clarity as it is
opened to wide interpretations. Since most of these issues are intended to be brought to the Tribunal where parties can represent
themselves, attention must be put into clarifying these terms and provisions.
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The fair and reasonable test in the explanatory provision Section 11 of the UK’s Unfair Contract Terms Act 1977
essentially states that a term in a contract must be fair and reasonable at the time the contract was made as to ensure that parties
had been given a fair opportunity to negotiate and understand the implications of the term included. This test would ensure that
one sided term cannot be enforced for example when it is hidden deep in the terms of the contract or restricts liability in
circumstances that are not justifiable. Another example is a precaution in a car park which disclaim any liability for theft. It must
be reasonable and fair expect safety of the car and for the manager to held accountable given the circumstances that a consumer
paid for parking his car there.

On another note, consumers in reliance to the Tribunal may apply to the High Court for judicial review. This recourse
typically allows applicants to seek the High Court’s expertise to review the decisions passed in the Tribunal in hopes for an order
of Certiorari to quash the decision. However, as highlighted in the case of Hazlinda bte Hamzah v Kumon Method of Learning
Centre [2006], the Tribunal's decisions should generally be upheld, and can only be challenged in rare instances where a serious
misinterpretation of the law has led to real injustice, as the remedy of certiorari is not guaranteed but rather discretionary. Justice
Gopal Sri Ram JCA in the case held that ‘being a specialist body, the Tribunal has been conferred with extraordinary powers to do
speedy justice for consumers. As such, its awards should not be struck down save in the rarest of cases, where it has misinterpreted
some provision of the Act in such a way to produce an injustice. For courts should be ever remindful that certiorari is not a remedy
that is available as of right.’

Consumers are reminded to be cautious when entering into a contract with businesses. Consumers must have a thorough
understanding of the terms and conditions, as well as the nature of the product or service offered before concluding any purchase
agreements. By being well-informed, consumers have the liberty to make confident and informed decisions to avoid
misunderstandings and other related disputes. Being aware of the issues allows consumers to assert their rights and make
transactions with confidence, along with contributing to a more transparent and fair market for all parties involved.
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